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Legal Aid and the Universal
Value of Human Rights

Introduction

The overarching objective of our gathering here is to share our thoughts and
experiences regarding the state of access to justice in general. Yes, our underlying
theme has to do with Legal Aid, but the true objective of our meeting here is to
develop strategies and action plans to advance that cause. In truth access to justice
has featured in many a conference, but the stark reality is that the road ahead remains
long and bumpy to say the least. | look forward in this engagement here, to a frank
appraisal of some of the reasons for the slow pace in achieving desired outcomes.

Legal Aid and Poverty

Poverty is a global phenomenon. It is the single biggest barrier to access to
justice and basic human rights. Talking about poverty, I'm reminded of the statement
by E. Clinton Bamberger, in a Speech at the National Conference of Bar Presidents,
Chicago, lllinois, February 8, 1966 where he said - "Our responsibility is to marshal
the forces of law and the strength of lawyers to combat the causes and effects of
poverty. Lawyers must uncover the legal causes of poverty, remodel the system which
generates the cycle of poverty and design new social, legal and political tools and
vehicles to move poor people from deprivation, depression, and despair to opportunity,
hope, and ambition." | echo that statement here and hope we all heed it.

In a UN report released in 1995, the following was observed: ‘It is important
to step back and assess the state of the world since the UN was established. What
has emerged is an alarming picture of unprecedented human development and
unimaginable human suffering. Of humanity’s advance on several fronts coupled with
humanity’s retreat on several others, of a breath-taking globalisation of prosperity side
by side with a breath-taking globalisation of poverty.’

The global levels of poverty and particularly in my continent, Africa are well
documented. So too, is the extent of such poverty and its effects on the people of
the continent. Legal aid is, by its very nature, concerned with law and poverty and as
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such, constitutes an important corollary of 'access to justice’.

Perhaps in our discussion about the right to legal aid | must restate some
basic tenets of access to justice which are sometimes overlooked. First, we should
emphasise that access to justice is not only a purely court-centred concept. | advance
the proposition that, properly considered, the nature of access to justice is primary
and secondary. The primary kind consists in access to relevant information; general
legal advice and non-litigious assistance. This is sometimes referred to as front line
or entry level access. The secondary type consists in the main in access to courts
and litigious legal assistance and representation. Primary access is very critical and
touches a lot more needy persons yet, it is the secondary type that touches less
numbers of persons. It is however the secondary type that consumes a lion’s share of
whatever resources is available on any access to justice programme.

If poor people are to realize meaningful access to justice, they need access
to information and to the institutions which determine whether they will be eligible
to receive justice. In large measure, these are administrative officials and bodies.
When | say this, | should not be understood to be relegating the importance of courts,
but access to justice has to go beyond a primary focus on courts. Except for those
persons facing criminal charges, most people who need legal advice and assistance
are not involved in any kind of dispute thus, promoting disputes may be of no practical
help to them. Even when disputes arise, most of them never give rise to litigation
because, one would expect, that if the law is working effectively, it provides reasonably
clear guidance, if necessary through professional advice, without the need to resort to
conflict. Of the relatively small proportion of disputes that result in court proceedings,
most are settled without the need for a judicial decision. This is achievable because
the parties and their lawyers are able to form a common view about what the outcome
of a judicial decision is likely to be. Again, the spectre of Legal Aid becomes relevant.
The marginalised and poor require it to partake in the process.

There has been a growing recognition of legal aid as an important aspect of
fair trial human rights on an international level. Major international and regional
conventions, to which our countries are signatories, provide for the provision of legal
aid. | mention three namely, the African Charter on Human and People’s Rights,
the International Covenant on Civil and Political Rights (ICCPR) and the European
Convention on Human Rights. It is apparent in these instruments that access to
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legal aid services is necessary to ensure that those who are indicted but are without
means, acquire the services of a legal representative who is knowledgeable about
the intricacies of the law and the complexity of the legal system in order to meet the
demands of a fair trial. The purpose of the fair trial system is to protect the innocent
and not to assist “criminals” as is often misconstrued.

Amongst the topics we need to discuss in this engagement, is that of - unmet
legal need as well as access to relevant information. For most people, their most
pressing legal need is not, and is never likely to be, litigation in the High Court. Their
need is for practical, reasonably affordable, advice and assistance in the conduct of
their ordinary affairs. In the case of family separation, for example, equality of access
to information about resulting legal obligations may be an elementary aspect of
justice. Regrettably, there are many areas in which injustice results from nothing more
complicated than lack of knowledge. People, who know their rights, and their potential
liabilities, can use that knowledge, within the limits of their individual capacities, to
seek to fulfil their individual and collective aspirations. People who can afford private
legal services are usually best served when their legal representatives keep them
out of court. Providers of legal aid, and public or private pro bono legal work, perform
public service of immeasurable benefit in the same way, often avoiding the need for
conflict which by its nature is inherently adversarial. Imparting information to those
requiring it is very much an unmet need and is a critical component of legal aid.

The Developing World and Legal Aid

Despite the commitment to ensure services delivery in the area of justice,
developing countries are still not putting enough resources where needed, supposedly
because of other constraints such as the debt burden, improper prioritisation of
components such as health and education as critical and relegating access to
legal aid as less important. Other factors in the developing world context revolve
around conflict and instability and poor governance. I'm the first to concede that
developing countries have limited financial resources with many competing demands.
Prioritization is a mechanism often employed to allocate available resources and
as | have just mentioned, it often leads to the exclusion of deserving cases and
the perpetuation of a system of compartments. When advocating for proper and
sustainable budgeting for legal aid | have more often than not been met with the retort
— “there can be no financial resources for criminals” or “that’s the responsibility of
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NGOs”. The result is the perpetuation of legal aid remaining an unfunded component
and adding more pressures to the legal NGO sector.

In 2004 some 128 delegates from 26 countries, predominantly developing
countries, met in Lilongwe, Malawi to discuss legal aid services in the criminal justice
system in Africa. In 2007 those delegates met again in Kyiv to discuss and identify
best practices in the protection and promotion of human rights through the provision
of legal services and legal aid. Delegates included Government representatives, legal
aid practitioners, academics and representatives from human rights, legal advocacy
and legal and justice sector reform organisations. The Kyiv and Lilongwe Declarations
on the Right to Legal Aid, were adopted by consensus at the conclusion of those
conferences, with a request that they be forwarded to national governments, to legal
aid bodies and organisations, public and private, at national level, and to relevant
national and multilateral bodies engaged in developing or implementing policies and
programmes addressing legal aid, access to justice and the rule of law.

Did these declarations have the desired effect? | venture to ask, whilst
acknowledging at the outset that such declarations have limited binding force as
they serve only as statements of principles and create no rights and obligations, their
importance cannot be written off. They, due to the role players and delegates involved
in their compilation, give a clear indication of the principles held as necessary for the
effective provision of access to justice and as such, have persuasive force in having
governments realign their policies and programmes to ensure that the enunciated
principles are embraced and adopted. Unresponsive governments have time and
again been identified as the biggest challenge to the success of these tools and
access to justice in general, despite their well-documented obligations in International
instruments. Government obligations in this regard relate to the establishment
of sustainable legal aid schemes for the poor and marginalised sections of their
citizenry. The Lilongwe Declaration, in particular, raised the bar and focussed the
attention of the world on the plight of those living on the fringes of society, the poor
and vulnerable. That Declaration was a decisive development for the right to legal
aid as we have come to realize. Whilst the Lilongwe Declaration was premised on
addressing continental realities that call resonated in a much wider context in the
developing world.

Civil society in the developing world and progressively now in the so-called first
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world countries, is confronted by a number of fault lines. The most glaring being
conflict, poverty and inequality. Legal aid is, by its very nature, concerned with
these features of civil society. It is closely related to poverty eradication and human
development. There are strong links between establishing democratic governance,
reducing poverty and securing legal aid. Democratic governance is undermined where
access to justice for citizens (irrespective of gender, race, religion, age, class or
creed) is not realized. | say legal aid is linked to poverty reduction since being poor
and marginalized means being deprived of choices, opportunities, access to basic
resources and a voice in decision-making. Broadly expressed, it should be viewed
as consistent within the overall objectives towards the fulfilment of the Millennium
Development Goals. Empowering the poor and disadvantaged to seek remedies
for injustice, strengthening linkages between formal and informal structures, and
countering biases inherent in both systems, can provide access to justice for those
who would otherwise be excluded. Expressed differently, lack of legal aid limits
the effectiveness of poverty reduction and democratic governance programmes as
participation, transparency and accountability are ultimately limited. Clearly therefore
legitimate justice systems need legal aid. Without legal aid, a legal system is merely
an instrument of control by the ruling elite and will eventually alienate the large
majority thus threatening the rule of law and democracy in the final analysis.

Legal aid is a right and governments are obliged to implement sustainable, quality
controlled, legal aid programs that deliver legal aid services without discrimination
to all people in their jurisdictions, subject only to a transparent and reviewable
assessment of need, and with special attention to women and other vulnerable groups
such as children, the elderly, persons with disabilities, persons living with HIV/AIDS,
the mentally ill, asylum seekers, refugees, internally displaced persons, stateless
persons, foreign nationals, prisoners, and other persons deprived of their liberty.

Non-Governmental Organisations have played a leading role in the face of these
societal challenges in ensuring access to justice and providing legal aid, though
under extremely challenging financial circumstances. The valiant efforts of these
organisations, some of whom are represented here, must be saluted. They have done
so predominantly relying on donor funds. The developing world has been the recipient
of a very sizeable slice of donor funds regarding the provision of access to justice, so
much so, that some of our governments have lapsed into treating donor agencies as
extensions of their departments. We need to constantly remind our governments of
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the obligation to fulfil their responsibilities in this regard — the provision of legal is a
responsibility if government within the whole context of democratic governance.

Legal practitioners and others concerned with human rights in the developing
world often study legal aid systems in the developed world. We remain inspired by
some seemingly successful legal aid schemes in the developed world, especially
in European and North America. Most access to justice activists however get
discouraged upon their realisation that their governments will not be able to afford to
budget between US$ 30 to US$ 60 per annum per head of population for legal aid in
their lifetimes.

The task ahead of us is without doubt daunting, but to despair at the odds will
not aid our case. We need to assist our governments in understanding that legal
aid systems must be established and developed as the developing world grows and
develops to reach all those who need it. What is important is not to have a full suite
of legal aid services tomorrow, but to build on sound foundations in a sustainable
manner. If we can achieve this, we will make an important contribution to development
as long as our governments do not abdicate their obligation to embrace their
responsibility and lead the drive.

Paradoxically, legal aid is most needed in the areas where it is usually least in
evidence, namely the rural areas. In urban areas there are many lawyers, and many
people will find a way to reach them. In rural areas there are only a few, and most of
them are not natural allies of the poor. Clearly therefore legal aid schemes need to be
widely distributed. Governments should therefore make appropriate fiscal, budgetary
and operational arrangements to cater for sustainable legal aid programmes, making
provision for a broad range of legal aid services, the establishment of infrastructure,
implementation of an independent, cost-effective, professional and quality driven case
management system with the ability to satisfy the needs of the community in the long
term, a reality.

Governments should always be mindful of the need for an accessible structure
that would facilitate the utilization of legal aid services. One visit to a Justice Centre
in South Africa could require the equivalent of a person’s daily income. It is therefore
not surprising that people may be put off by the cost of accessing legal aid centres
and elect not to pursue their rights. People are poorly informed of the legal aid
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providers in their area, and, even where there are providers in the area, the lack of
resources prevents them from making their available services known.

In my view governments also have an obligation to support active measures to
inform people of their rights. | have stated earlier that the right to information and
knowledge sharing is an integral component of the right to legal aid. If people are
not aware of their rights, they will not be able to enforce them. The result will be that
they will not have access to justice. What is required is a variety of forms of public
legal education. This ought to start in schools, and continue beyond schools. Non-
governmental organisations and the media also have a critical role to play in this
regard, but the primary responsibility remains that of government. It is also important
not to neglect the key role of elected public representatives at national, provincial and
local level. They have a critical role to play in monitoring the impact of legislation,
in ensuring that the officials responsible for implementing the legislation do their job
properly, and in bringing back to the appropriate legislative body proposals for change
which will enable the legislation to achieve its intended purpose What comes to mind
here, is legislation dealing with the establishment of legal aid schemes and structures.

There is further a need for institutions which advise people on how to enforce their
rights. In the South African context, these are typically institutions such as community
advice centres and advice offices. They provide advice directly to members of the
public, informing people of what their rights are, and how they can assert them without
litigation. They provide referrals to lawyers where appropriate. In South Africa and
elsewhere in the continent, these organisations are run by “paralegals”. This is why
public interest law centres can often punch above their weight — the impact of their
work can reach beyond the size of the organisations concerned. From a study of the
growth of civil rights in the USA, Britain, India and Canada, the conclusion was that
the most significant determinant of the development of the “rights revolution” is not the
constitutional structure, but rather the existence and growth of what is called “support
structures” for legal mobilisation — rights-advocacy organisations and rights-advocacy
lawyers.

In the context of developing countries, it can be readily acknowledged that
informal and traditional mechanisms of justice are often more accessible to poor and
disadvantaged people and may have the potential to provide speedy, affordable and
meaningful remedies to the poor and disadvantaged. But they are not always effective
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and do not always necessarily result in justice.

There is therefore a need for organisations and institutions which are able to
undertake skilled, strategic and focused litigation aimed at achieving an expanded
concept of the rights in issue, and of the right of access to those rights - and to defend
the rights against retrogressive interpretation or systemic failure to implement them.
What comes to mind here are organisations such as the Legal Resources Foundation
in Zambia, Legal Resources Centre and Lawyers for Human Rights in South Africa
and a number of other organisations in other countries in the developed world.

So far | have spoken of legal aid in general terms as one pillar of access to
justice. | have elaborated on legal aid in the provision of court access encompassing
representation by lawyers. This is unfortunately the approach whenever the
establishment of a legal aid scheme is mooted. This is however, secondary access
to justice and as | mentioned earlier, it consumes the bulk of available resources,
whereas the majority are assisted by non-lawyers through entry level assistance or
primary access to justice.

To be sustainable and cost effective, particularly in a developing world context,
a legal aid program must of necessity encompass legal advice and assistance in
addition to court centred legal assistance and representation. Access to justice has a
much wider meaning than access to litigation. Even the incomplete form of justice that
iIs measured in terms of legal rights and obligations is not delivered solely, through
courts or other dispute resolution processes. To perceive justice exclusively in an
adversarial legal context if the truth be told is misdirected.

Governments should therefore consider appropriate alternatives to the use of
lawyers through the provision of complimentary legal and related services by non-
lawyers such as lay advocates, law students, paralegals, legal assistants, and other
service providers. Speaking of paralegals, wherever in the developing world poor
people have been oppressed by a legal system and have been unable to afford the
cost of legal practitioners, paralegals have sprung up. Paralegals have also stepped
into the breach in post conflict situations to provide front line legal assistance. In the
developing world they are the single biggest service provider on primary access to
justice unequalled even by the organized legal professions.

13
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What paralegals have in common with formal legal profession is a practical
knowledge of the operation of the law or some area of the law and a willingness
to help others in their community. They cannot recite Latin passages from Cicero
or Justinian but they can help poor people with their legal problems and they care
enough to do so. Very often, their ability to assist members of their community is
undermined by the restriction of certain classes of reserved work to the organised
legal profession and the lack of access to formal legal services by either the
paralegals or their clients.

There is however a clear need for basic regulation of the occupation of
paralegals. The other hazard in dealing with community-based paralegals arises from
their lack of formal legal qualifications, certification and supervision. A paralegal out of
his/her own depth may do irreparable harm to a client’s case. | also venture to suggest
that limited supervision and professional oversight would be to the public’s advantage
in developing countries. Legal aid agencies can play a key role in the constructive use
and development of community based paralegals but there may be some battles to be
fought against those who seek to marginalise them.

Paralegals usually have no formal appearance rights, even in the most minor of
courts. Community based paralegals cannot obtain insurance against professional
negligence because they are not working under the control and supervision of an
admitted attorney. The state is usually unwilling to provide any funding and, given
the fierce competition for private funding in the developing world, income, if any, is
uncertain.

In the developing world, we need to move away from an ‘all or nothing’
dichotomy. While it is preferable that the poor, like the rich, should enjoy access to a
full range of qualified legal practitioners, resource constraints make this impossible.
In the interim, community based paralegals can and have always played a vital role in
providing entry-level access to justice or primary access to justice to be more specific.
Governments should be encouraged to recognise and regulate paralegals.

A notable example of this type of delivery of legal services at entry level is the
Legal Services Counters in The Netherlands. These Centres provide entry level
legal services at a fraction of the cost of secondary or court based legal services
provided by the Legal Aid Board in the Netherlands. Herein is a lesson that | think
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should be embraced namely that legal aid should not only focus on court based
access. This can be done mindful of regional and/or local contexts. We heard in our
last engagement here from Julie Bishop about the NGO funding model introduced in
Australia some years ago, in terms of which Non-Governmental Organisations tender
for funds to provide a variety of legal services to indigent persons. Whilst there may
be issues related to independence | venture to suggest that current resource realities,
in the developing world, dictate that such developments not be rejected outright.
Governments must therefore be encouraged to establish cooperative arrangements
with a wide range of stakeholders — such as non-governmental organisations,
community-based organisations, professional bodies and associations and academic
institutions — and ensure effective public participation in the formulation of legal aid
policies, programs and legislation.

The core business of any legal aid system is to provide legal assistance including
legal representation for the poor. In almost all modern democracies, the right to
represent a client for reward before a court is restricted to legal practitioners who have
satisfied admission criteria and who practise according to ethical and professional
standards enforced by a regulatory body.

In most modern countries the bulk of the prosecutions are conducted by civil
servants working under the control of an Attorney General or similar senior officer of
the state. Few would question that the most cost effective way to handle the bulk of
prosecutions is by salaried lawyers in the employ of the state.

It is surprising therefore, that outside the USA borders, and South Africa there
is still a debate about employing full-time salaried legal professionals to handle the
bulk of legal aid work. Sound business principles for any enterprise dealing primarily
in services demand that the enterprise should not contract out of its core business.
To do otherwise, when the core business of an enterprise is to provide legal aid, is
to reduce the legal aid agency to a mere conduit or middleman whose “value add”, if
any, is limited.

However, while the legal profession has great men and women all over the world
who strive for “...justice for all...” for the whole of their professional lives, the legal
profession also has its share of less noble practitioners who perceive the legal aid
system as a cow waiting to be milked. Some of the milkmen dominate the regulatory
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bodies and try to demand that the legal aid agency should only/mostly instruct private
practitioners.

The usual stratagem is to insist that salaried legal aid practitioners cannot be
admitted to the profession and/or the regulatory body. Obstacles to admission to the
legal profession and to professional practice are placed in the path of those who seek
careers as salaried legal aid practitioners. Surrendering to the milkmen is to condemn
any nascent legal aid system in a developing country to unsustainable costs.

| again reiterate that the lesson for legal aid in developing countries is that
statutory intervention may be necessary to prevent vested interests in the profession
from marginalising those who choose to pursue a career as salaried legal aid
practitioners. This will enhance the right to legal aid in a sustainable manner.

A discussion on the organised legal professions should also include the attitudes
of the profession to paralegals. The professions have often opposed any recognition
of, or right of audience for, paralegals. This has been done under the pretext
of maintaining standards in the legal profession for the protection of the public.
Intentionally or otherwise, the result has been to deny access to the legal profession
and in the process to restrict access to justice to the rich and advantaged.

With respect to the organised legal profession, | suggest that its future lies not in
reserved work and restricted access to the profession but in providing:

* Greater variety of value-adding services
+ Better quality services
* More cost effective services

All of this needs to be supported by increased participation by lawyers in private
practice, in promoting access to justice thus enhancing the right to legal aid. In most
countries, the major legal resource lies in the private profession. Access to justice will
not be achieved as long as it remains the concern of a marginal part of the profession.
If the private profession is thoughtful of access to justice — which it should be, if only
in its self-interest, let alone in the underlying professed values of the profession —
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then it ought to take measures to promote access to justice. Lawyers are able to
assist in many of the activities which | have described. They can do so through
representing individual clients by means of pro bono work, reduced fee arrangements,
and contingency fee arrangements. They can strengthen the various institutions, such
as Legal Aid Institutions and Legal NGOs, by providing them with advice, support and
guidance.

There is an old Roman times tradition of legal practitioners reducing or waiving
their fees to assist the poor. The pro bono tradition needs to be harnessed and
maximized in developing countries. To rely on state funded legal aid alone, in a
developing country, is to place a financial burden on the state that demands more
political will than our governments are able to muster.

It must be recognized, in fact emphasised, that the legal profession is a
profession and not a business; that its members have a duty to temper their pursuit
of individual self-interest; and that they have a collective obligation to do their best to
make legal services available to indigent people. Collectively, this is a matter of duty,
not generosity. Naturally, however, within the profession there are those who take
on more than their fair share of their profession's responsibility, and their individual
generosity is to be admired

| pause here to reflect on our meeting 9 years ago. Our gathering then as it is
today, is the quest to find ways of enhancing access to justice thus promoting the
right to legal aid. Our gathering in 2005 was just after the adoption of the Lilongwe
Declaration in 2004 as | have pointed out earlier. We now have the UN Principles &
Guidelines on Access to Legal Aid in Criminal Justice Systems, adopted two years
ago by the United Nations General Assembly. That the international community
has been able to reach consensus over time in respect of a wide range of issues
regarding the right to legal aid, is nothing short of impressive, given both the divisions
and the diversity that characterises that community and often expressed in differences
in culture, religion, location and worldview. Civil and political rights, socio-economic
rights, the right to a clean and healthy environment, women’s rights, children’s
rights, the rights of people with disabilities, the rights of detained persons as well
as institutional arrangements relating to the judiciary, civil society and democratic
processes and norms have all enjoyed attention and found expression. This in my
viewpoint is a decisive development in enhancing the right to legal aid. This is a
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global instrument that advances the right to legal in many ways. To me, the fact that
the United Nations General Assembly has embraced the Principles and Guidelines on
Access to legal aid in Criminal Justice Systems suggests that the intended destination
cannot remain elusive for long, and this conference must ensure that the necessary
mind shifts take place.

UN Principles and Guidelines on Access to legal aid in Criminal
Justice Systems

The Principles deal with the issues | have outlined above, but they affirm in
the strongest of terms, that access to legal aid is a fundamental human right and
an essential element of a functional criminal justice system, that it is a foundation
for the enjoyment of other rights, especially the right to be presumed innocent until
found guilty by a competent court as well as the right to a fair trial. This is a critical
safeguard that ensures fundamental fairness and public trust in the criminal justice
process. Ultimately it ensures adherence to the rule of law which is the cornerstone of
any democracy. The UN Principles and Guidelines are cognisant of other Global and
Regional instruments which articulate the universal truth that access to legal aid is a
necessary guarantor to meaningful access to justice by the poor and vulnerable.

The UN Principles and Guidelines provide a framework which guides member
states on how legal aid systems in criminal justice systems should be incorporated
into their domestic legal framework. They are drawn from international standards and
recognized good practices, which are aimed at providing guidance to countries on
the fundamental principles on which a legal aid system should be based. They also
outline the specific elements required for an effective and sustainable national legal
aid system, in order to strengthen access to legal aid.

The UN Principles and Guidelines express a developing international consensus
on the importance of effective legal aid systems for the indigent when in conflict with
the law. They provide a model for countries still at the early stages of developing
public legal aid schemes or where such systems don’t exist. The UN Principles and
Guidelines reinforce the notion that legal aid providers must have the resources
and independence to provide effective legal aid to all persons accused of crimes,
regardless of economic or social status.
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The UN Principles and Guidelines recognize that to bolster public trust in the
criminal justice system and fundamental fairness, all states should guarantee the
right to legal aid in the national systems at the highest possible level including, where
applicable in the constitution, to establish the right to a fair trial. The UN Principles
and Guidelines are based on the recognition that States should, where appropriate,
undertake a series of measures that, even if not strictly related to legal aid, can
maximize the positive impact that the establishment and/or reinforcement of a properly
working legal aid system may have on a proper functioning criminal justice system
and on making access to justice available to all.

In order to ensure the effective roll out of legal aid, the UN Principles have been
paired with Guidelines which are designed to educate the public including isolated
and marginalised groups, suspects, arrested and detained accused of their right
to legal aid. Of vital importance is the education of police officers, prosecutors and
judicial officers to inform unrepresented persons, whether imprisoned or detained, of
their right to legal aid and other procedural safeguards. This will guarantee the right
to legal aid at an early stage of the criminal justice process.

It provides a useful framework for policymakers and practitioners to develop
context-specific approaches to institutional legal aid reforms and to ensure more
effective international assistance programming. The UN Principles and Guidelines will
lead to more rational and effective decision-making and increase accountability and
respect for the rule of law.

For the first time, states are given clear guidance on how to fulfil their obligations
to provide legal aid for suspects, defendants, witnesses and victims involved in the
criminal justice system, and minimum standards are set for implementation. Adopting
and implementing these measures will ensure that people, in all countries, will be able
to obtain legal aid, advice and assistance in the interests of justice.

The guidelines make it clear that legal aid includes information and education,
so that all members of the community, not only those facing criminal proceedings,
can be made aware of their rights and have access thereto. They also recognise the
particular difficulties faced by women in seeking access to justice and the need for a
gender perspective to be applied to the provision of legal aid.
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| therefore encourage all and sundry, to heed the Principles and ensure that they
usher a new world order in the realm of access to justice and in enhancing the right
to legal aid. | also encourage all in attendance to engage in programmes aimed at
publishing and perpetuating the aims of the UN principles.

We held an International Conference in South Africa in June this year centred
on the Principles. At the conclusion of that conference we adopted the so-called
Johannesburg Declaration. The message of the Declaration is simple, yet poignant
and addressed to States, Legal Aid Providers and the International community. | have
taken the liberty to attach a copy thereof.

| conclude by sounding a cautionary note. The modern human rights movement
has grown exponentially in the past 65 years since the adoption of the Universal
Declaration of Human Rights in Paris in December 1948. There have been conventions,
declarations, norms, guidelines and statements of intent covering virtually every
aspect of human activity. Of course the same commitment to norm-making has hardly
been evident in giving effect to the obligations and the spirit of the many agreements
reached. It is hardly surprising that attempts to advance greater equality, reduce
poverty and create a world where the potential of each person can be realised still
remain dangerously unfulfilled in many parts of the world. Under these circumstances,
the obvious question that emerges is, why is there a massive disjuncture between the
commitments in progressive and comprehensive human rights charters (international,
regional and domestic) and their fulfilment? We should therefore work relentlessly
to ensure that the resolutions and action plans we include in the Declarations are
implemented.

The Task ahead is formidable but not insurmountable. It is a task in which we
must succeed. If not the observation of Professor Thomas Pogge in his book —
“Freedom from Poverty as a Human Right” may well be rendered true. He noted -
‘When they are vague and fuzzy, proclamations of human rights become a substitute
for real progress. Great battles are fought and glorious victories won over rhetorical
details that in the end make precious little difference in the lives of ordinary people’
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The Johannesburg Declaration on
the Implementation of the United
Nations Principles and Guidelines
on Access to Legal Aid in Criminal
Justice Systems

Johannesburg, South Africa

June 24-26, 2014

We, the participants of the International Conference on Access To Legal Aid In
Criminal Justice Systems, assembled on 24-26 June 2014 in Johannesburg, South
Africa to discuss effective strategies to improve access to justice in criminal justice
systems consistent with the United Nations Principles and Guidelines on Access to
Legal Aid in Criminal Justice Systems (UN Principles and Guidelines) unanimously
adopted by the General Assembly in its resolution 67/187 in December of 2012.

The Conference brought together over 250 participants from 67 countries who are
legal aid policy makers and practitioners including Ministries of Justice, the Judiciary,
bar associations, as well as legal aid lawyers, community based paralegals, civil
society members, and experts to discuss common challenges in providing access to
effective legal aid services in criminal justice systems and to propose practical and
achievable solutions.

The three days of deliberations produced this declaration, which was adopted
at the closure of the Conference, with the request that it be publicised widely to legal
aid networks and forwarded to national governments, the UN Human Rights Council,
regional commissions, the Thirteenth United Nations Congress on Crime Prevention
and Criminal Justice to be held in Doha in April, 2015, and shared in discussions on
the post-2015 sustainable development agenda on eradicating extreme poverty and
inequality worldwide.

Without access to effective legal representation millions of poor, vulnerable,
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and marginalised persons face the risk of arbitrary, extended, or illegal pretrial
detention, as well as torture, coerced confessions, wrongful convictions, social
stigma, detrimental impacts on health and livelihood and other abuses. In this regard,
these groups also have many unmet legal needs in civil matters, which need to be
addressed. We acknowledge that in post-conflict and developing countries people
who are provided free legal aid and representation are less apt to resort to non-lawful
self-help alternatives and thereby, avoid situations which erode security and lead to
conflict.

Moreover, the cost of not providing free legal assistance supersedes the cost of
its provision and has significant financial ramifications for individual pre-trial detainees,
their households, and communities - and for states processing large numbers of
pre-trial detainees. Legal aid and early assistance schemes reduce excessive and
arbitrary pre-trial detention, improve the administration of justice, increase public trust
in justice and can boost socio-economic development at the family and community
level.

We reaffirm that ‘legal aid is an essential element of a fair, humane and efficient
criminal justice system that is based on the rule of law and that it is a foundation
for the enjoyment of other rights, including the right to a fair trial...” and should be
guaranteed by the State as set forth in the UN Principles and Guidelines.

We are convinced that speedy and effective implementation of the UN Principles
and Guidelines is crucial to the improvement of the functioning of criminal justice
systems worldwide as violations of human and legal rights of those caught in criminal
justice systems have reached a grave scale in most parts of the world.

In line with the recommendations of the participants attending
the Conference we resolve the following:

I. We call upon all States to proclaim and demonstrate political will and
commitment to achieve the aspirations and objectives as set out in this

declaration and fully implement the provisions of the UN Principles and
Guidelines, as well as the related provisions under other relevant international
and regional instruments.l. For topic speeches: The host is given 5 minutes
whereas the speaker is given 35 minutes to speak.
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We call upon all legal aid service providers to continue providing
meaningful legal aid services for people who would otherwise not be able to

access justice by properly monitoring and evaluating the quality of all services.
Furthermore, we encourage legal aid systems to utilise lawyers and also
paralegals, civil society organisations, university legal aid clinics and other
services and develop partnerships with each other to facilitate access to legal aid
services for poor, vulnerable and marginalised groups.

We call upon the international community, including regional
cooperation mechanisms, international and regional civil society networks and

organisations, international donor organisations, bi-lateral agencies and the UN
system to support implementation of the UN Principles and Guidelines by the
means of financial and technical assistance, in particular in developing and post-
conflict countries, in order to build their capacity to provide and ensure access to
effective legal aid in all matters and in all its forms.

Action Points:

A. Support the application of existing international standards and best practices,
including through the provision of technical support to develop systems
for legal aid delivery and prioritisation of national budgets for legal aid
programmes, with mechanisms to assess and evaluate the effectiveness of
these standards on a regular basis.

B. Engage in international forums to ensure that the recommendations from this
meeting are taken forward and to advocate for the inclusion of equal access
to legal aid as part of the international development and crime prevention
agendas in a concrete and measurable manner.

C. Establish international and regional cooperation mechanisms among legal aid
authorities and defence services, including for the purpose of international
assistance and cooperation in the representation of persons detained,
arrested, suspected of, or charged with a criminal offense or imprisoned.

D. We encourage the Doha Congress delegates in 2015 to recognize the
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importance of effective application of the UN Principles and Guidelines in
its final declaration and to recommend the development of a mechanism on
international cooperation among defence services or address the needs of
the defence in the review process of existing mechanisms.

In line with UN GA resolution 67/187 operative paragraphs 6-9, we ask the
UN to continue to report on the implementation of the UN Principles and
Guidelines and further request the Commission on Crime Prevention and
Criminal Justice to consider the establishment of a mechanism for continuous
assessment of the implementation of the UN Principles and Guidelines and
the collection of relevant statistical information.

We ask States to collect on a continuous basis relevant statistics and
information concerning the provisions of legal assistance in criminal matters
and provide that information to the UN system. The data collected should
be instrumental in targeting policy and budget priorities, tailoring technical
assistance and ensuring accountability for the implementation of the UN
Principles and Guidelines and promoting equal access to legal aid services.

. We call on States to include the rule of law and access to justice, including

equal access to legal aid as a target of the post 2015 development agenda.



Legal Aid and the Universal Value
of Human Rights

National (Reginal) Reports I

Taiwan, Australia, Canada,
United Kingdom, Hong Kong, Indonesia, Japan

Moderator: Ms. Michele McCreadie
General Manager, Legal Aid Services, Ministry of Justice,
New Zealand
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Taiwan

Speaker: Hsing-ling Hsieh
Deputy Secretary-General of the Legal Aid Foundation,Taiwan
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National Report

1. Introduction

Along with the societies in Taiwan have developed in the stages of democratization
and legalization, the demand for the access to justice has increased accordingly.
In 1998, groups from private sector, such as Judicial Reform Foundation, Taipei
Bar Association, and Taiwan Association for Human Rights, launched a legislative
movement for the establishment of Legal Aid Foundation. Under the help of the Judicial
Yuan, the Legislative Yuan passed the “Legal Aids Act,” which was promulgated by
the President in January 2004. The Judicial Yuan then contributed and established the
Legal Aid Foundation (hereinafter referred to as LAF) in July of 2004. Meanwhile, five
branch offices were set up to start taking applications for legal aids.

LAF has entered its 10" year by 2014. Comparing with its initial stage, as of
2004, which had only five branch offices, LAF has now expanded to have 21 branch
offices. As of 2014, LAF’s organizational form, supervisory organ, status of legal aid
services, criteria, service types, financial eligibility for legal aid, review mechanism
(responsible for the decision making on applications for legal aid), and job assignment
for private lawyers are introduced below. At the end, this report states LAF’s current
challenges, and actions in plan to respond to them.

2. Country Information

‘ ‘ Total number of Practising
Country Olr_;a?rﬁlzg\':%n e o nui%\éerrgi :;rc])ztjilg?ion LEWIRTES ENe MUGmEsy o
NG Establishment o lar o [ private lawyers (staff-
lawyers and contracted)
The poverty line 8,110 lawyers, as of
; Legal Aid st changed to NT10,869 | August 31st 2014, 2,928
Taiwan Foundation July 17, 2004 in 2014", approx. private lawyers and 14
700,000 persons staff-lawyers.
Total No. of
Y Total No. of it
‘ Applications A Total No. of Applications
epulzilon G Received in the Apegiﬁgogzs,?%%rgrved Refused in the Past Year
Past Year
23,373,517 | 2013 average Total 136,065
persons, as | per person, cases in 2013* Total 38,090 cases Total 14,212 cases in
of December| approximately | (80,670 legal in 2013° 2013°
31%, 2013° | USD21,283% |[counseling cases)

Comments

[N AWN —

: Data from Ministry of Health and Welfare.
: Data from Directorate General of Budget, Accounting and Statistics, Executive Yuan
: Data from Directorate General of Budget, Accounting and Statistics, Executive Yuan
: This is the total number of cases applied to LAF, excluding the labor projects and indigenous people projects commissioned from the Ministry of Labor and the

Council of Indigenous People to LAF. This two projects received 2,110 applicants and 606 applications in 2013 respectively.

: LAF granted aid to 36,225 cases with the remaining being commissioned cases.
: LAF granted turned down aid to 13,361 cases with the remaining being commissioned cases.
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3. Nature of Organization and Supervision

(1) Nature of Organization

LAF is an organization in form of a foundation established by donations from the
Judicial Yuan in July of 2004 under the Legal Aids Act promulgated in January 2004. The
nature of LAF is a private organization founded by the government. Since the judicial
system of Taiwan adopted a private-public dual system, of which the dispute resolution
mechanism is designed based on both the relationships of public law and private
law, which makes LAF unique. Hence, the premise for choosing a dispute resolution
mechanism is to determine the nature of the dispute belongs to public-law relationship
or private-law relationship. LAF, as a foundation, is supported by funds donated by the
government with annual budgeting to run business. The nature of LAF, whether it is a
public organization or private organization, will affect the nature of LAF’s decision in
granting/rejecting legal aids. If LAF is defined as a public organization, then its subsequent
remedies have to follow relevant provisions specified in the Administrative Remedial
Law. If LAF is defined as a private organization, further study is required to determine if a
decision made for granting or rejecting an application is an administrative entrustment by
the government, then the subsequent remedial procedures can be determined to follow
either administrative proceedings or civil proceedings. The answer to such disputed-
questions cannot be found in the provisions of Legal Aids Act. Although the Act specifies
that LAF Reconsideration Committee are responsible to review all decisions made by
Examining Committee. If an applicant refused to accept Examining Committee’ decision,
he/she can apply to Reconsideration Committee for reconsideration. The applicant cannot
re-appeal against the decision of the reconsideration. However, it still needs further
discussion as regards to if the provisions prohibit the applicant to initiate legal proceedings.
Currently some applicants, who refused to accept the decisions made by Reconsideration
Committee, have brought suits to either the Civil Court or Administrative Court. By now,
the courts have ruled that the decision made by Reconsideration Committee cannot be
challenged because this is a special provision specified in the Legal Aids Act. The dispute
itself is an incident of public law or an incident of private law, has not been discoursed
upon. Therefore, the nature of LAF is still undefined.

(2) Supervision

The supervisory mechanisms over LAF include, in addition to internal Board
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ervisors, the Supervision and Management Committee of the competent

authorities, the Judicial Yuan, as the responsible agency to supervise LAF. Therefore,
LAF’s budget is subsidized from annual budgeting by the Judicial Yuan, and then

should
NGO g

be subject to the review by the Legislative Yuan. Moreover, various private
roups also form the Legal Aid Protection Alliance to play the role of supervision

and balancing force in private sector.

LAF Board of Supervisors: The President of the Judicial Yuan appoints
five supervisors for LAF, unpaid positions with a 3-year term, consisting
of representatives from the Executive Yuan, Judicial Yuan, a lawyer
recommended by national and regional bar association, a specialist with
background in accounting or other related professional knowledge, and a
person of social justice. The Board forms the internal supervision mechanism
of LAF.

. Administrative Supervision: The Judicial Yuan, the competent authority of

LAF, established an additional Supervision and Management Committee
(hereinafter referred to as SMC) as the responsible agency in supervising LAF.
The Committee is comprised of nine members appointed by the President of
Judicial Yuan, including the Deputy Secretary-General of Judicial Yuan, heads
of relevant offices, external experts, and scholars. The Deputy Secretary-
General serves as Chairperson, and currently, there are four internal committee
members and five external committee members. SMC, with the scope of
supervision covering fields of finance, business, and annual major measures
of LAF, reviews monthly each resolution made by the Board of Directors of
LAF (excluding personnel hiring), for which the outside world doubts the
overlapping of functions between the Board of Directors and SMC. Moreover,
because SMC also has the authority to review not only the legitimacy of
BOD'’s resolutions but also the eligibility of them, SMC’s reasonable scope of
supervision becomes a controversy.

Parliamentary Supervision: The budget of LAF mainly comes from the subsidies
of the Judicial Yuan through annual budgeting. According to relevant laws
of budgeting, both the Chairperson and the Secretary General are required
to present in the Legislative Yuan to be addressed inquiries. Therefore, LAF
can receive opinions from elected representatives representing a variety
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of interests, which may enrich the depth and breadth of LAF’s services. In
addition, because legislators’ opinions may differ from those of the Judicial
Yuan, the discrepancy of opinion between administrative and parliamentary
supervision could be balanced.

IV. Supervision by Legal Aid Protection Alliance: The private NGO played a
significant role in the legislation of Legal Aids Act, and have a close relationship
with and care highly about the operation of LAF since its establishment.
Moreover, the Board of the Directors of LAF undergoes reorganization in every
three years, which affects the direction and implementation of LAF’s policies.
Hence, the relevant private NGOs formed the Legal Aid Protection Alliance
to continue supervise the routine operations and the reorganization of LAF’s
Board of Directors.

4. Organizational Structure and Business Overview
(1) Organizational Structure

The highest decision-making body of LAF is the Board of the Directors, under
which, there are one Secretary-General, one Deputy Secretary-general, in addition
to 21 branch offices and six specialist committees. The Secretary-General reports
to the Chairperson of Board of Directors and is responsible for commanding and
supervising the staff at all levels of the Foundation to implement the affairs at the
Foundation and direct branch offices to handle branch affairs. Each office has its
Examining Committee responsible for reviewing applications for legal aid, and LAF set
up a Reconsideration Committee at Foundation’s headquarters with responsibilities
for reviewing the cases that applicants have refused to accept the decisions made
by Examining Committee of a branch office. As of August 31, 2014, LAF has 227 full-
time staff, 15 temporary personnel, and 14 staff-lawyers at both the Foundation’s
headquarters and branch offices.

I. Board of the Directors
The Board of the Directors is the highest decision-making body of LAF,
comprised of 13 unpaid directors appointed by the President of Judicial Yuan,
serving a term of 3 years, including 5 representatives of government agencies
(in particular, 2 representatives of Judicial Yuan, and 1 representative from
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the Ministry of Justice, and Ministry of National Defense, and Ministry of
the Interior, respectively), 8 representatives from private-sector (4 lawyer,
2 experts/scholars, and 1 representative of the disadvantaged group and 1
indigenous representative). The 13 directors elect one director as the President
to represent the Foundation. The first three presidents were scholars, while the
current fourth president is a lawyer.

. Secretary-General and Deputy Secretary-General

The Board of the Directors appoints one Secretary-General and one Deputy
Secretary-General responsible for commanding and supervising the staff at
all levels of the Foundation to implement the Foundation’s polices and direct
branch offices to handle branch affairs. Under Secretary-General and Deputy
Secretary-General, there are six departments, including Department of Legal
Affairs, Department of General Affairs, Department of Business, Department of
Promotion cum International Affairs, Department of Administrative Management
(in control of General Affairs, Human Resource, Information Management,
Document Control, and Cashier), Department of Accounting, and Office of
Secretary, as well as a Northern Center for staff-lawyers.

21 Branch Offices

LAF has set up 21 branch offices, which are located according to the areas
of jurisdiction of district courts, to review and execute directly individual legal
aid applications, to handle the payment or return of relevant lawyers’ fees and
litigation expenses, and to share or burden jobs of review and execution. The
Board of Directors appoints an unpaid Director, with a term of three years,
for each branch office by inviting a local lawyer or expert or scholar of zeal
and good reputation. Each branch office has a certified lawyer as full-time
executive secretary in charge of the operations of a branch’s regular affairs.

. Examining Committee

Each LAF branch office’s Examining Committee consists of unpaid Examining
Committee members, each with a 3-year term. Each branch office director
elects judges, prosecutors, military judges, lawyers, or other scholars/experts
with professional legal knowledge, and submits to LAF for appointment. By the
end of June, 2014, the number of Examining Committee members has reached
1,340. The responsibilities of Examining Committee are as follows:
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A. Granting/rejecting, revoking, and terminating legal aid incidents.

B. Pre-paying, paying, reducing, or cancelling lawyer’s fees and other
necessary expenses.

. Applicant’s share of lawyer fees and other expenses.

. Mediating and preparing mediation articles for disputes between the
recipients and legal aid provider.

O 0O

V. Reconsideration Committee

An applicant who refused to accept the decision made by Examining Committee
may apply for Reconsideration, for which LAF set up, at headquarters, a
Reconsideration Committee to accept and hear reconsideration cases. The
Reconsideration Committee consists of unpaid members including senior
judges, prosecutors, military judges, lawyers, or other experts/scholars with
professional legal knowledge, for a term of three year. As of the end of June,
2014, the number of Reconsideration Committee members reached 233.

(2) Business Overview

I. The total number of applications for legal aid in 2013 reached 136,065 and in
particular, the applications for legal counseling services were 80,670 cases.
The types of application and cases are shown below in Table 1.

Il. The types of legal aid cases can be divided into “general cases” and “special
projects.”

i. “General cases” refer to the cases which the applicants apply for private
lawyers’ “representation and defense,” “mediation or settlement” or “legal
document drafting,” including civil, criminal, family, and administrative
cases. The number of general cases granted with legal aid is 28,584.

ii. “Special projects” are divided into “Law Enforcement Project,” “Consumer
Debt Clearance Project,” “Expansion of Legal Counseling Project,” and
“Law Enforcement Project Involving Indigenous,” etc. The number of
project-based cases that received legal aid is 70,120. In particular, 1,852
cases were law enforcement cases, 4,495 cases were consumer debts
clearance cases (including 2,727 cases for legal counseling in consumer
debt clearance), 59,752 cases for expansion of legal counseling, and 4,021
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cases for law enforcement project involving indigenous.
ili. According to Article 2 of “Staff-Lawyer Assignment Guidelines,” the
guantity assigned by LAF to staff-lawyers should be within 20% of the
total number of legal aid cases.

I1l. Analysis of 2013 cases of legal aid by type: “Representation and defense” is
the majority of general legal aid cases and accounts for 87.78% of the total
cases of legal aids. The types of legal aid cases are shown in details in the
following Table 2-4.

Table 1: Total Legal Aid Application Statistics

LAF Cases Commissioned Cases
Total (excluding Project-Based Cases .
commissioned el _ Labor (Indigenous
cases) Cases Law Consumer | Expansion Law Litigation | People
(a=b+c+d+e+f) b Enforcement Debt Clearance | of Legal |Enforcement| Legal Aid | Legal Aid
(b) Cases (c) (including legal | Counseling | Cases for | Project Project
counseling)(d) | Cases (e) | Indigenous
® 5,754 80,670 4,025 2,110 606
136,065 43,277 2,339 5,754 80,670 4,025 2,110 606
Table 2: Statistics of Total Legal Aid Cases
Project-Based Cases
No. of
Total _No. of General | No. of Law No. of onsumer Debt No. of Expansion No. of Law
Legal Aid Cases Clearance Cases Enforcement
= f Cases | Enforcement (including insolvenc 0 (L=l Cases for
(a=b+c+d+e+) (b) Cases 9 . y Counseling Cases .
legal counseling) Indigenous
98,704 28,584 1,852 4,495 59,752 4,021
Table 3: (General Cases) Statistics of Types of Legal Aid Granted
Tvpe Representation and| Legal Document Mediation or Research Legal
yp Defense Drafting Settlement Consulting
No. of Cases 25,092 3,325 167 0
Ratio 87.78% 11.63% 0.58% 0.00%

Note:

Research Legal Consulting cases refer to the legal aid services involving private lawyers’
counseling and drafting legal counseling opinions after being approved by review, which differs from
the cases giving oral consultation on site.
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Table 4: (General Cases) Statistics of Applications and Types of Cases Granted Legal Aid
Applications Cases Granted Legal Aid
Types
No. of Cases Ratio No. of Cases Ratio
Criminal 24,110 55.71% 16,408 57.40%
Civil 10,587 24.46% 6,378 22.31%
Family 7,941 18.35% 5,572 19.49%
Administrative 537 1.24% 226 0.79%
Blank 102 0.24% - 0.00%
Total 43,277 100.00% 28,584 100.00%

5. Financial Status
(1) Funding

According to Article 6 of Legal Aids Act, Judicial Yuan, the competent authority
of LAF, shall prepare annual donation budget. As of 2013, the total funds revenue for
LAF was NTD 843,298,301 (equivalent to USD 28,000,000). The income items are
shown as follows:

Commissioned Cases income

Rebate, recovery $33,747,491

$8,030,4?:)0 4% Interest Income
0.95% $56,876,795
Other Income 6.74%

$5,967,915
0.71%

Private and other contribution

$1,468,950
0.18%

" Government Contribution
¥ $737,206,720
87.42%

2013 Total LAF Funds Revenue Analysis
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(2) Total Expenditure: 2013 total expenditure for LAF was NTD885,614,276. The
details are shown in the following diagram.

Business costs
138,227,824
15.61%

Legal Aid Costs
580,965,758
65,6%
Business and management
costs, non-business costs &
124,372,629 S e —
14.04% | ——

Special fund costs
29,084,123
3.29%

Capital expenditure
12,963,942
1.46%

2013 Total LAF Expenditure Analysis

(3) Funding had been suspended by Legislative Yuan without substantial
reduction:

The averagefunds of LAF’s is approximately between USD 20,000,000 and USD
25,000,000. Generally, the funding is based on the estimation of the number of cases
for legal aid the year, with an exception for one year when Legislative Yuan was
dissatisfied with LAG’s performance on private contributions and decided to reduce
NTD 50,000,000. The budget remains relatively steady without substantial reduction
for years, in spite of some increase and decrease in the past budgets.

(4) Are there caps on annual spending?

The annual funding for LAF is estimated based on the number of legal aid cases
for the year. However, LAF carries out legal aid services by following the standards
provided by the Legal Aids Act and its authorization, LAF in general is not constrained
by the annual funding of the year. Moreover, the payment for private lawyers is
divided into pre-paid fees and case-closing fees. Therefore, there are case-closing
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fees of old cases and pre-paid fees for new cases in the same funding year. In the
event of funding tightening, LAF will adjust the time to pay fees to the private lawyers
and will not immediately suspend the accepting process of legal aid applications. By
now, there is no any suspension of legal aid applications, in part or in whole, due to
insufficient funding.

6. Performance assessment and branch offices performance

LAF has set up an assessment mechanism to evaluate the performance of
the headquarters and the branch offices. Prior to 2009, the items for performance
evaluation for the headquarters include “completing annual plan, counseling to branch
nationwide, project planning and innovation, and others.” The evaluation procedure
starts from the headquarters submits the annual work report to the Board of the
Directors. The Board of the Directors determines the annual performance of the
headquarters. The performance evaluation items for branch offices include “number
of cases, service quality, and implementing behavior, function, and others.” The
evaluation procedure starts from the headquarters sending assigned stall to branch
offices to conduct business evaluation, and then submit evaluation reports to the
Board of the Directors for determining their annual performance assessment.

However, due to the lack of explicit connection between the assessment
standards of the aforementioned evaluation and the long-term objectives of LAF, the
lack of objective and gquantitative standards for the assessment items, and the lake
of performance index that could motivate the colleagues. LAF has introduced KPI
since 2009, configuring scores of quantitative performance measurement indices such
as the number of cases and service satisfaction, etc., then, evaluated each branch
offices’ performance based on their achievements in each performance indices. This
assessment system has been operated for 3 years before entering general review.
LAF discovered that the KPI assessment is likely to encounter deviation, difficulty of
configuring assessment indices, inability to highlight a branch’s characteristics, time-
consuming in the process of assessment and calculation, non-conformance to costs
and assessment standards involving in individual cases. As a result, the system did
not have achieved expected effects. Hence, LAF, at the beginning of 2014, revised the
performance assessment system again and submitted a new assessment plan.

According to the revised assessment system, the performance evaluation items
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for the headquarters include “Foundation’s planning and execution, branch offices
management and supervision, and others.” Similarly, the headquarters submits
annual work outcome report to Secretary-General for preliminary evaluation, and
then the President submits the results to the Board of Directors for resolution. Branch
offices’ performance evaluation items include “service quality, execution of policy
and business, and others.” The evaluation method includes document review, on-site
interview, and in-field sampling (The three offshore islands, including Penghu, Kinmen,
Matsu, will be primarily based on document review only). During the assessment
period, the Secretary-General assigns responsibilities to the Deputy Secretary-
General for establishing an assessment team to conduct in-field visit, during the
assessment period, records survey, and personnel interview to understand the annual
performance and business outcomes of each branch office. Through a comprehensive
review on each branch’s service outcomes, the standards for benchmarks learning
among branch offices were thereby established and the effects of motivation between
colleagues and of encouraging late comers were achieved.

7. Legal aid service models and fees

(1) Sources of private lawyers (by type)

There are two types of lawyers undertaking LAF legal aid cases. One is staff
lawyers (or staff-lawyers) hired by LAF, and the other type is private lawyers. The
budget is designed for containing 18 staff lawyers and by August 2014 LAF has
currently appointed 14 lawyers. There are 2,928 private lawyers as of August 2014
(accounted for 35% of the number of lawyers in Taiwan). Staff lawyers are responsible
for handling major public welfare cases, such as major environmental pollution
proceedings (RCA case) and the state compensation cases (the wiped-out of Xiaolin
Village in Morakot Typhoon), while other remaining legal aid cases are all handed
by private lawyers. Statistics show that among the cases that LAF granted legal aid,
the ratio of cases undertaken by staff lawyers was only 1.6%, between January and
September in 2014, 1.5% in 2013, and 1.7% in 2012. Private lawyers still play the
major role in handling LAF legal aid cases.

(2) Eligibility for a lawyer to join LAF as a private lawyer.

In general, the lawyer must practice legal business for at least 2 years before
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joining the LAF. This LAF’s requirement for private lawyers to be equipped with basic
litigation experience is in order to assure the quality of legal aid cases.

A lawyer with less than 2 years of practice can prepare 15 proceedings memorials
that he/she has actually undertaken and submit to LAF for review the eligibility before
joining LAF, to become a private lawyer.

Additionally, private lawyers have low intention to process insolvency cases and
law enforcement investigation cases, since these cases are usually held at midnight
or early in the morning. From time to time, LAF relaxes eligibility for lawyers with less
than 2 years of practice upon meeting certain conditions to apply for and join the
aforementioned types of private lawyers (please refer to the article in Appendix 3).

(3) Assignment mechanism

A gualified lawyer is required to join the regional bar association and register at a
branch office to become a legal aid lawyer at LAF. Each branch will take turn to assign
a case to a private lawyer. In general, each private lawyer will be able to handle at
most 24 legal aid cases each year.

(4) Lawyer’s fees

The fee for LAF private lawyer is relatively lower than that of the market fee
rate, approximately 1/3 to 1/2 of the average market fees. For this reason, the circle
of lawyers has constantly demanded for reasonably higher fees. It is believed that
excessively low fees will affect the service quality of private lawyers. Nonetheless,
LAF’s budget is constrained by the Judicial Yuan and an increase of fees will require
the consent of the Judicial Yuan. Although LAF has currently passed new payment
regulations and slightly increased the fees for the lawyers involved in legal aid cases
with considerably low fees. The Judicial Yuan agreed in general. Overall, however,
the fees still far below the market level.

(5) For more information about the supervision system and issues related to
LAF private lawyers, please refer to the paper in Appendix 3.
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8. Types of legal aid services

(1) Service types

As for the types of legal aid cases, LAF, in principle, does not provide legal aid to
specific items (mainly for commercial activities and objects of action with excessively
low values, which is not worth suing). (However, with the consent of the Director of the
branch office, legal aid may be provided, whenever necessary). LAF provides legal aid
for applicants in other cases, including civil, criminal, family, and administrative. LAF
offers legal aid for various cases with primary services, including legal counseling,
representation and defense, legal document drafting, mediation and settlement. For
more information about the analysis of case types, please refer to point 4 (2) of this
report.

(2) Content of legal aid

Upon approval of an application, the branch office assigns a private lawyer to
take over the case. LAF is not only responsible for lawyer fees but also the necessary
expenses for ongoing cases, which in general will to be paid. As for the cases that
require to pay judicature fees, the court should temporarily exempt payment obligations
in general, according to the provisions set forth in Legal Aids Act. If the Examining
Committee of a branch office deems that a legal aid incident is likely to win, and is
necessary to petition for a temporary restraining order, LAF should also present a
warranty to replace the security deposit that a recipient of legal aid should pay.

(3) LAF’'s resource allocation

For more information about issues related to LAF resource allocation, please
refer to the paper in Appendix 2.

9. Application procedures and criteria for granting aid

(1) Application procedures
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LAF has set up 21 branch offices. People can apply to a branch office, depending
on convenience. Because the application concerns an applicant’s means test and
case diagnose, in principle, the applicant has to apply in person to a branch office and
be interviewed by review commissioners of the Examining Committee. The Examining
Committee will determine if legal aid should be granted, after the interview. However,
for an applicant being behind bar or detained, to protect their rights, he/she can apply
for legal aid by submitting a written application.

(2) Criteria for granting aid

LAF divided the cases into general cases and special cases, and they have
different set of criteria for offering legal aid. In a layman’s terms, the general cases are
required to review an applicant’s (including spouse, parent, children, property and/or
residency sharing relatives) means test, but the special cases do not, as shown below:

I. General cases
A person, as long as conform to the following conditions, may apply to LAF for
legal aid services, whenever necessary, regardless of types of the cases (including
civil, criminal, family, and administrative cases). Upon being approved, LAF will
provide proper legal aid, depending on the requirements of individual cases. This
is so-called a general case.

i. Legal residents in Taiwan: LAF only require a applicant who holds legal
residence status in Taiwan, and Taiwan nationality is not required.

ii. Financial eligibility must conform to Criteria for Means Testing (as shown in
the following table); however, some special conditions are treated flexibly:

A. An applicant’s income or assets may be higher than the amount listed in
the table, however, if the excess is within the range of 20% of the level,
LAF may offer partial legal aid, and the recipient of legal aid should be
responsible for 1/3 or 1/2 of the lawyer fees and necessary expenses.

B. In practice, LAF discovered that requesting foreign workers and spouses
to provide documents for means tests is quite difficult. Moreover,
applicants of Consumer Debt Clearance , because their relationship
with their family are often on bad term, are hard to expect that their
family will provide them the documents. In addition to considering the
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difficulty to get the documents, most of foreign workers and spouses
are tear themselves away from their native places, due to difficulty to
make a living in their mother countries; and the applicant of insolvency
cases, inasmuch as insolvency, their financial eligibilityshould be in
poor condition. Therefore, the means test at LAF can be replaced by
an applicant’s affidavit to attest the truth of a statement; therefore
submitting of a financial eligibility document becomes not necessary.

Criteria for Means Testing Unit:NTD
Single-person household 2-person household 3-person household
Monthly . Monthly . Monthly .
disposable BIEIEEelC disposable Rlifpleer el disposable RIEfpIer el
) assets ; assets ; assets
income income income
Taipei City |below 28,000 below 40,522 below 60,783
NevvCTalpe| below 37,318 below 55,977
ity
Ta'énung below 35,580 below 53,370
y below 23,000 below below total below
Tainan City 500,000 below 32,608 500,000 below 48,912 650,000
Kaehsiung below 35,670 below 53,505
ity
Taiwan
Province or | below 22,000 below 32,608 below 48,912
other areas
Regulations
for Means subparagraph 1, Article 3 subparagraph 2, Article 3 subparagraph 2, Article 3
Testing
Note:

1. Excluding single-households, for a status not listed above, the standard for calculating disposable
income for each additional person in a household depends on the identification of the competent
verification organ at the county (city) where the applicant resides, by following the qualifications for
determining the income of a low and middle income household specified in Public Assistance Act.

. Disposable assets: This item does not include residential houses nor self-cultivated farmland at
reported current value lower than NT$5,500,000. In addition, the amount of disposable assets
increases NT$150,000 for each additional person starting from the third person in a household.

Il. Special cases
For certain specific cases under special circumstances, the Board of Directors of
LAF has reached resolutions to offer applicants of legal aid free from means tests,
provided that it is within the scope of the resolution, and hence, regardless of an
applicant’'s means test, the services will be delivered. The types of special cases
that LAF currently operates:
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The program for Lawyer’s Company for First Investigation: In regard to
the criminal defendants’ or suspects’ right to counsel, the history of the
development of Taiwan's criminal lawsuit system went from having a lawyer
to be present only in the stage of trial, extended to have a defender in the
public procurator’ investigation, and then to include a defender in the police
detective work. Considering that the unfamiliar questioning procedures or
fear cause an ordinary people to be unable to give the statement of opinion
freely, to guarantee the right of due process of law under the Constitution, the
Board of Directors of LAF reached a resolution to offer a lawyer’s company
for the first questioning free of charge, and to guarantee a citizen’s right of
action and right of equality, the service is also free from means tests.

. Material, disastrous incidents happened in the society: Considering that the

victims of a catastrophe have to face immediately the legal problems of the
destroyed home, which he/she is not able to claim, and the death of loved
ones, for which the inheritance procedures are complicated, LAF’s Board
of Directors will immediately pass a resolution for offering a special legal
aid program, when a disaster occurred. For examp le, LAF has established
an August-8 Typhoon Disaster Project for the disaster areas of Typhoon
Morakot, to offer the victims legal aid services without requiring means
tests, except engaging in a lawsuit is necessary. In another word, the project
includes legal counseling, and representation of mediation or settlement, and
other legal aid for non-contentious proceedings, without taking a means test.
In addition, from July 31 to August 1, 2014, in the early morning, the incident
of gas explosions occurred in Kaohsiung. The Board of Directors of LAF
reached a resolution to follow the precedent of August-8 Typhoon Disaster
Project to offer the services for non-contentious proceedings without taking
means tests.

Legal counseling services: In view of the considerable differences between
legal counseling, which is delivered without providing a written document of
opinions, and legal aid, which requires application and approval, providing
simple legal counseling to citizens to deal with legal problems is a basic
service for a legal aid organization in advanced countries. To treat each
people equally, be convenient for people, and to save administrative
resources, the Board of Directors of LAF reached a resolution to provide legal
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counseling for people without the requirement of any means test.
(3) Criteria for granting aid of government commissioned projects

LAF, starting from March 2009 and from April 2013, accepted administrative
entrustments by the Ministry of Labor and by the Council of Indigenous Peoples,
respectively, to provide legal aid for both the laborers and the indigenous peoples.
The qualifications for applicants of MoL’ project are looser than those of general
cases, and the qualifications for indigenous peoples are free from means test. For
more information, please refer to an attached article in Topic 2.

10. Monitoring the quality of legal aid services

Upgrading service quality and ensuring the recipients’ rights and interests are
always LAF’s major projects. Mechanisms having been carried out recently are as
follows:

(1) Case-in-process monitoring

I. The mechanism for requesting pre-payment LAF require that a private lawyer
should start to process a case within two months after accepting the case, and
after reporting with the documents about current status of the case to the branch
office, he may request a pre-payment.

Il. LAF set up reminders on the software system for the services: A deadline is set
up according to the type of legal aid cases. If a case is past due without reporting
conclusion of the case, the branch office will actively find out the causes of delay,
in order to master the case’s schedule.

(2) Case-closing monitoring

I. A private lawyer should, within one month after completing a case, collate relevant
documents and report back the conclusion of the case. Upon finishing the case
conclusion review by the branch office, the lawyer can get his/her case conclusion
fees.
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Il. The fees may be raised during case conclusion review, depending on the
complexity of the case or favorable results of judgment in a criminal case.
However, if there is an improper performance of duty imputable to the private
lawyer, the fees may be reduced by varying degrees, depending on the
circumstances.

(3) Summary

To some special cases, if there are private lawyers with specialties available to
handle the cases, it would be able to guarantee the quality still further, though LAF
adopted the aforementioned quality control scheme. LAF is aware of the importance
of having specialty departments; therefore, has divided lawyers into three special
domains, including labor, consumer insolvency, and domestic cases, to carry out a
trial implementation of assigning a lawyer with specialties to a relevant case, starting
from March 1, 2015. In principle, only lawyers with specialties qualified by LAF’s
review can be assigned to cases in relevant domain.

LAF, since its founding ten years ago, has faced many challenges in private
lawyer’s quality control. For example, a private lawyer’s fee rate is evidently lower
than that of market rate, which contradicts to quality improvement, as many critics
described. In addition, the mechanisms of appeal and review have operated many
years, but only screened out a few lawyers. The mechanisms’ ability to select capable
private lawyers in the future has been challenged. For more information about the
quality control of legal aid services, please refer to the attached article of Topic 3

11. Informing potential applicants of the availability of legal aid services

(1) Advertising campaigns and participating in advocacy of legal aid

LAF distributes information about services through a variety of publicity activities
to the public. Each branch office frequently go to remote districts in its responsible
area to carry out legal counseling, offering the possibilities for people in those district
to obtain legal counseling and be informed of the content of services.

(2) Setting up “Legal Aid Supporting Network” stands
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To strengthen communications and referral channels, LAF has invited local

governments, institutions, and societies to jointly build a “Legal Aid Supporting
Network” and place various information kits at each station of the network, to make
people know about the services provided by LAF.

(3)

(4)

Issuing media releases

Publishing through government sector’s public good channels

LAF has produced short films and radio ads for a variety of topics and broadcast
them through government sector’s public good channels to popularize its business
information.

. Working with media in public welfare issues and interviews

To distribute publicity of important service projects, LAF co-operates actively with
media or makes arrangements of interviews. For example, television news tickers
were used for broadcasting the proposal-to-debtors tour held at various locations
in Taiwan in 2014.

Strengthening publicity on the Internet

Including updating LAF’s official website, answering questions in blogs, and
setting up social networking service (Facebook) to strengthen communications
with the public. To distribute publicity, LAF provides service project information
for websites, blogs, and forums, where the relevant groups often gather, and put
shot films on the Internet for people to click in for information, in order to increase
publicity.

. LAF, in co-operation with radio stations, has arranged schedules regularly for

lawyers to explain common legal problems to the public.

Mobile vehicle—“Mobile Legal Aid Service Vehicle” patrolling the streets to
announce the availability of legal aid services.

12. Reducing the amount of disputes which resort to the courts,
including law reform and community legal education

(1) Offering private lawyer participated services in mediation and settlement cases
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LAF currently provides lawyer services, including representation of parties in
mediation and settlement cases, as well as drafting documents and representation of
parties in court, that is, the private lawyers participate in mediations and settlements,
either extra-litigation or during litigation, to assist the recipients of legal aid to resolve
the cases as soon as possible to avoid time-consuming judicial actions.

But, LAF in itself does not act as a meditational organ; however, a lot of public
figuresrequire LAF to be one and hope that LAF uses its neutral and professional
stance to increase people’s willingness to use mediation system. With this, LAF is
carrying out a comprehensive assessment, including training of conciliators and law
and regulations, and whether or not to limit it to only for the recipients of legal aid
involved in mediation cases.

(2) Advocating institutional reform

LAF has developed an approach by using special assistance cases to initiate
institutional reforms to deal with issues involving the disadvantaged. For example,
in 2006, the staff-lawyers of LAF had faced many difficulties when they were
representing over 300 debtors to negotiate plans for discharge of debts with the
banks and discovered that Taiwan lacked an individual bankruptcy mechanism. LAF
worked together with NGO, who was also concerned with the debt issue, to help
materialize the legislation of the Consumer Debts Clearance Act in July 2007, and
set up a project for debtors to discharge consumer debts in March 2008, which is
still continuing today. In addition, LAF’s staff-lawyers have assisted many exploited
foreign workers, and through this accumulated practical experiences, the lawyers
helped the legislation of the Human Trafficking Prevention Act in 2009, providing
more comprehensive protection for the victims of human trafficking. Moreover, the
Inheritance Act of Taiwan has changed from a universal succession system to a
limited succession system (limited liability for satisfaction of inherited estates) from
2008 to 2009. This is also an example that LAF and NGO have worked together
to help materialize the reform of important legal institutions. In 2014, LAF, in co-
operation with environmental groups, draw up a draft amendment for Water Pollution
Control Act. LAF hopes, through these institutional reforms, to make more people’s
legal problems can be resolved.

(3) Offering legal education
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To expand the connections between resources, LAF in co-operation with National
Open University has produced and broadcast programs to promote legal knowledge in
multiple forms, such as e-learning. Lawyers assigned by LAF explain relevant issues
of material social cases and legal problems of common people in the programs, in the
hope that it can improve the attainment of citizen’s legal education in Taiwan.

Additionally, each branch office, in co-operation with local bar association, county
or city government, and educational institutions, has assigned private lawyers to
explain legal common sense to the public in various campuses.

13. Making legal services accessible through technology

(1) Video-conference legal counseling services

Working and transportation are the two obstacles that are difficult to overcome
when the disadvantaged are looking for legal assistance. How to make people in
remote districts to obtain the right to legal aid without being blocked by a long journey
becomes a challenge to LAF.

Since 2013, each branch office of LAF, step by step, in co-operation with local
governments, has allowed people to go to a nearest affiliated unit and use video
conference device to connect to and have a video conference counseling with a
branch office’s lawyer. Consequently, the network of the Internet replaces the network
of roads and spares the disadvantaged living in a remote district the hardship of a
journey. By September 30, LAF has set up 207 stations of video conference for legal
counseling services, and accomplished 1,693 cases of legal conference. Some people
living on a off-shore island had connected with staff-lawyers at LAF’s headquarters
at northern Taiwan. LAF hopes that, in the future, the system can be developed to
provide an all-time, area-wide legal conference counseling services.

(2) Hotlines for legal counseling

LAF presently directs toward material social incidents and disasters to provide
timely legal counseling in emergency, before being granted the legal aid services.
People can dial a hotline, then leave contact information and name, and a LAF’s staff-
lawyer will call back and answer legal questions.
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LAF is planning to provide nation-wide hotlines in the near future for selected legal

counseling services, in the hope that people can have multi-channel services of legal aid.

(3) Blog and Facebook

LAF has set up blogs and Facebook platforms maintained and answered by

responsible lawyers every day. At the same time, a case may be referred to another
branch office for other legal aid, whenever necessary, for example, legal counseling,
application for legal aid, etc. In addition, the blogs and Facebook are able to advertise
the relevant information of LAF’s services to have a real-time dissemination.

14. Difficulties encountered and strategies

(1) Indefinite nature of the organization: Is LAF a public corporation or a private

(2)

corporation, though it is established as a foundation organization? The question
is open to debate. As a result, it becomes difficult to answer the Legislative
Yuan’s demands. For example, the Legislative Yuan asked LAF to improve private
fund raising ability and apply for appropriation of publicly-owned houses as LAF’s
offices in order to reduce the costs of renting offices. But, the Ministry of Health
and Welfare, the competent authorities of private fund raising matters, considered
initially that LAF is a quasi-government organization, which is not allowed to raise
funds in open, though the Ministry later changed its opinion and considered that
LAF could cite a special provision of the Legal Aids Act to raise funds in public.
Furthermore, National Property Administration, on the other hand, interpreted that
LAF is a private corporation and cannot use publicly-owned houses appropriated.
It is evident that the nature of LAF is interpreted differently in different domains.
In addition, the relationships between LAF and an applicant; LAF and a private
lawyer, because the relationships involve how to select a appropriate remedial
approach when a applicant or a lawyer decided against LAF’s decisions. These
are issues LAF will eventually face.

Balance between autonomy and supervision: Over a long period of time, the
Supervisory and Management Committee of the Judicial Yuan has offered many
assistance to LAF, in terms of the establishment of the system and business
development. However, many criticisms pointed out that the Committee’s
supervision is too detailed, which even overlaps the function of Board of Directors.
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How to strike a balance between the two has also become an important issue.

Revising the Legal Aids Act: The Legal Aids Act is the fundamental law for
LAF to carry out its businesses. Since its establishment, the Act, in principle,
remains the same, though it has been amended twice. However, through a
decade of operation and the changes of social environment, it does have many
portions incompatible with present needs. Moreover, all orders of society have
many additional demands and imaginations; therefore, the Act has reached a
point that it has to be revised. LAF has, at its third Board of Directors, passed a
recommendation of revisions and submitted it to the Judicial Yuan (LAF does not
have the right to submit a bill to the Legislative Yuan), but, the Judicial Yuan has
its own opinions that have to be consolidated and therefore, has not yet brought
up a draft of amendments. On the other hand, private groups have proposed,
through joint signatures with legislators, many versions of amendments to the
Legislative Yuan, which also have to wait for the submission of the Judicial Yuan’s
official version and let the Legislative Yuan to review them all together.

Crisis of brain drains: Although LAF is a foundation organization and more than
half of its directors are private directors, it depends on founds donated by the
Judicial Yuan, the competent authorities, and is intensively monitored by the
Supervisory and Management Committee of the Judicial Yuan. LAF’s regulations
of organization or personnel are all subject to the agreement of the Committee;
thus its discretionary limits are next to nothing, as a result, LAF’s organization
and personnel systems incline toward a system of public affairs, rigid salary
structure; however, its staff member do not have the protections of a public
servant status. Talents are lost easily, which is detrimental to the Foundation’s
long-term development.

How to respond timely to the demands of emerging disadvantaged minorities:
LAF continually directs toward emerging or material incidents occurred in
the society to provide legal aid services. However, LAF is unable to provide
comprehensive legal aid services for the persons involved in class sections in
connection with environmental or public welfare issues, because an applicant’'s
financial qualification is limited by the Legal Aids Act, which should resort to
amendment to the law.
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How to simplify workflows: To a legal aid application, LAF, in principle, requires
the applicant to bring means test and case information to a branch office in
person to let examining commissioners to inquire. How to appropriately open for
written applications, or applications by a lawyer on an applicant’s behalf; how to
negotiate with state taxation authorities to agree that a LAF branch office can
directly access to the applicant’s household taxation and property information;
and how to properly streamline the review methods and processes for obvious
legal aid cases, are the key points that LAF has been reviewing.

How to strike a balance between a lawyer’s service quality and reasonable fees:
To provide the recipients of legal aid high quality lawyers’ services, LAF has,
presently, set up many quality mechanisms for controlling a private lawyer’s
affiliation, case assignment, after-assignment case management, and case
closing management. However, a private lawyer’s fee rates are far lower than
those of lawyers on the market. To balance the gap between the quality and
reasonable fees, LAF Board of Directors has revised the standards for the
relevant fees (to be approved by the Judicial Yuan). In the future, LAF will review
the standards at least every three years, which may be able to help in providing
reasonable fees.

How to utilize new technology to construct multi-channel services: The
development of new technology brings an imagination that it could introduce
convenient and effective legal aid services. Hence, LAF has established a video
conference legal counseling services, and is planning to provide nation-wide
hotlines in the near future for selected legal counseling services. In addition, LAF
is planning to establish an on-line Q&A for legal questions to offer people self-
help services. However, LAF is also aware of the limits of using new technology
to provide services and understands the knowledge gap and predicaments of the
disadvantaged in using the new technology. Therefore, new technology is used as
an auxiliary tool in primary face-to-face services, to supplement, not to replace,
face-to-face approach.

15. Mechanisms of co-operation with legal aid organizations abroad

Taiwan has not yet established mechanisms of co-operation with other

international legal aid organizations. However, given that international mutual
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assistance can manifest and fulfill the value of the spirit of universal human rights,
Taiwan will, in this international conference, enter into mutual aid agreements with
legal aid organizations of other countries. We also hope that the conference organized
by Taiwan could offer legal aid organizations around the world a research platform
for regular gatherings. In addition, for more information about Taiwan’s needs for
mechanisms of co-operation with legal aid organization abroad and the predicaments,
please refer to the article in Appendix 1.

16. Conclusion

Since its founding, LAF has been challenged by many tough questions, including
determination of its nature, balance between autonomy and supervision, and others.
However, members of LAF uphold, all the time, the intent to offer legal aids as
fundamental human rights and continue to guard the legal rights of the disadvantaged.

Over the past decade, LAF held International Forum on Legal Aid in 2005 and
2009 in hope of sharing the experiences from around the world, and members of
LAF have paid multiple visits to and studied in more developed countries. From
its initial preparations, after the approval of Legal Aids Act, to now, LAF has
expanded to having 21 branch offices, 242 staff members, 2,928 private lawyers,
accumulated 514,213 cases that have been granted legal aid, and received over
720,000 applications. LAF expects that through 2014 IFLA, LAF can continue to have
exchanges with participating legal aid organizations and to go a step further, make
valuable experiences learned into nutrients and motive power for sustained reform
and advancement.
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Appendix 1

International Mutual Assistance
On the implementation of the United Nations Principles and
Guidelines on access to legal aid through the mutual assistance
offered by legal aid organizations from various states

Provision of Legal Aid to Foreigners

The Principle 6 “Non-discrimination” of the United Nations Principles and
Guidelines on Access to Legal Aid opportunities in the Criminal Justice System
(hereinafter referred to as UN Principles and Guidelines) specifies that “States should
ensure the provision of legal aid to all persons regardless of age, race, color, gender,
language, religion or belief, political or other opinion, national or social origin or
property, citizenship or domicile, birth, education or social status or other status.”

According to the Article 15 of Legal Aids Act of Taiwan, foreigners, regardless of
their nationality, if legally reside in Taiwan Area and pass means and merits tests, can
usually be eligible for legal aid. With regard to the recipients of non-Taiwan who has
obtained the legal aid from this Foundation, but left the country since, the Legal Aid
Foundation (LAF) of Taiwan has also expanded the scope of the assistance through
the interpretation of the Act. For example, the recipients who sought for legal aid
from LAF “based on the same facts” should be determined according to their legal
residence status in Taiwan Area when the facts occurred, a condition setting out in
Article 15 of the Legal Aids Act that “all people whom legally reside in Taiwan Area.”

Regrettably, although the Article 62 of the Legal Aids Act provides that: “An
indigent person who has received legal aids form the Chapter applies the litigation in
forma pauper is to the court during the legal proceeding shall be granted. However,
this rule is not applicable to a person who fails to meet the requirements in applying
legal aids.” However, the majority of the judges in Taiwan, in practice, still consider the
reciprocity of the Article 108 of the Taiwan Code of Civil Procedure must take priority.
Because Taiwan does not have many reciprocal agreement countries, many foreigners
cannot access to legal aid in criminal justice processes.

To help more foreign nationals, the Board of LAF also recommended that the
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competent Judicial Yuan should amend Article 15 to make the legal aid accessible
to persons who do not have ROC nationality, but are qualified to have one of the
following conditions: (1) A person who lost the right of residence due to the particulars
of a matter not attributable to the person (such as foreign workers who lost their legal
residence due to labor disputes). (2) The victim or suspected in a human trafficking
case. (3) A non-resident person in Taiwan Area who obtained legal aid from LAF for the
same facts. (4) A non-resident person in Taiwan Area who may excise the rights due to
the death of other people, in accordance with ROC laws. (5) A resolution reached at a
meeting of the Foundation, in addition to the existing legal residents in Taiwan.

LAF has also discovered some unreasonable parts of the Act in the process
of offering legal aid. For example, the Hsinchu Chapter of LAF, after accepting and
hearing a car accident case involving Ms. Nguyen, of Vietnam, found that Ms. Nguyen
has previously abandoned her Vietnamese nationality in order to apply for ROC
nationality by naturalization. In the accident case, she was charged with violation
of accidental homicide, but since having reached a settlement with the family of the
victim with a good attitude, she was sentenced by Taiwan Hsinchu District Court to
6 months in prison and given 5 years’ probation. Unfortunately, the Ministry of the
Interior, for this reason, rejected her application for naturalization, holding she has a
criminal record that does not meet the requirements specified in the subparagraph
3, paragraph 1, Article 3 of the Nationality Act of “He/she behaves decently and
has no records of crime.” Ms. Nguyen, after being turned down her application for
naturalization, has since become a stateless person during her stay in Taiwan. Without
having a nationality, she has been unable to apply for a passport to return to Vietham
to visit her father, who was seriously sick. She usually responds to wanted ads with
a temporary residence permit which is effective for less than a year and cannot
have a bank account in Taiwan, for which employers often refused to employ her for
having only short-term stay and no any payroll accounts, as a result, she cannot find
a regular full-time job. And, her Taiwanese spouse, a physically disabled person,
has almost no ability to work. Ms. Nguyen has to raise a young daughter and to
provide for the family by doing odd jobs single-handedly. After LAF’s Hsinchu Chapter
discovered this, the Chapter informed the Ministry of the Interior by letter asking for an
interpretation and vouchsafing careful discretion to the applicant in circumstances of
crime, attitudes after committing the crime, family background, socioeconomic status,
human rights considerations, etc., and in application for naturalization, if a reasonable
condensive interpretation can be given to a foreigner with an unintentional crime
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record, based on the relevant provisions of the Nationality Act, to protect the person’s
civil liberties and the right to existence and to embody the protection of human rights,
after the signing of two International Covenants. The Ministry of the Interior has so far
not given a favorable interpretation, and the Chapter has asked lawyers to study how
they can provide subsequent assistance.

Existing Status of Detention Concerning Foreign Spouses,
Foreign Workers, Fishermen, and Foreigners

The economy of Taiwan was affected by industrial restructuring, increasing the
national income, the rapid growth of the service industry, enhancing of education
level, changing in the concept of value of work, and other factors, which have
resulted in a maladjustment of supply and demand in the labor market and labor
shortages at grassroots level. To solve these problems, the Ministry of Labor,
with effect from October 1989, has introduced foreign workers in succession from
Thailand, Philippines, Indonesia, Malaysia, Vietnam, Mongolia, and other countries,
relieving temporarily the labor shortage of industries and households. As of the end
of December 2013, in Taiwan, there were 489,134 foreign workers, of whom 54.33%
workers were engaged in the manufacturing sector, 0.69% in the construction industry,
2.00% worked as the fishing crew, 42.54% as care workers, and 0.44% as domestic
workers. The top three countries of labor sources were Indonesia, Vietnam, the
Philippines, accounting for 43.59%, 25.59%, and 18.20%, respectively. Consequently,
the incidents of the uncertain whereabouts of foreign workers have also been reported
now and then. As of July 31, 2014, the cumulative number of foreign workers whose
whereabouts were unknown was 190,551, of which 144,449 workers have been
investigated and deported. However, in Taiwan, there are still 45,579 foreign workers
of uncertain whereabouts and 523 workers currently in detention centers.

As for foreign fishermen, the government currently do not carry out active
supervision, because national laws do not apply to fishermen hired beyond the
borders of the state, resulting in the incidents that some foreign fishermen were hired
through agencies who provided deceitful information and improperly treated, or even
worse, became victims of human trafficking. Maritime labor work in an environment
very different from those of labor working on the land, and their working time, similar
to that of housework labor, is difficult to define and regulate. They, when working
on fishing vessels, have to face the weather, the loneliness of isolated sea life,
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lack of adequate leisure, and communication difficulty between foreign fishermen
and captains and other crew members of different nationalities. In July 2013, the
Taiwanese captain and chief engineer of Tehongxing 368, a fishing vessel registered
at Suao, were killed on board by foreign fishermen. The trial is still ongoing. LAF has
offered legal aid for those foreign fishermen. According to the information currently
known, it seems like the incident was arising from work related disputes between the
two and the expatriate fishermen.

With regard to the foreign spouses, the cumulative total number of the spouses
of foreign origin (referring to foreign nationals who were naturalized or obtained
citizenship) and the spouses of foreign nationality (referring to foreigners who hold
valid residence permits or permanent residence permit), in cities and counties in
Taiwan, was 160,085, as of July 2014. Among which the majority of foreign spouses
Is identified to have national origin of Vietnam, Indonesia, or Thailand, accounted
for 56%, 18%, and 5%, respectively. Concerning the ratios of married pairs and
divorced couples between Taiwan nationals and foreigners, one of every 7.9 pairs of
newlyweds in Taiwan in 2014 was a marriage between a Taiwan national and either a
foreign or a mainland spouse, and one of every 4.6 pairs of divorced couples was a
marriage between a Taiwan national and either a foreign or a mainland spouse.

In addition, regarding the detention of foreigners, as of July 31, 2014, the numbers
of detained foreign nationals (including legal and illegal immigrants of foreigners and
people from mainland China) in all existing detention centers are 204 in Yilan, 187 in
Hsinchu, 195 in Taipei, 196 in Nantou, and 7 in Lianjiang, totaling 789 persons.

A Project for Human Trafficking Cases

In UN Principles and Guidelines, the Principle 10 “Equity in access to legal aid”
specifies that “Special measures should be taken to ensure meaningful access to
legal aid for women, children and groups with special needs, including, but not limited
to, the elderly, minorities, persons with disabilities, persons with mental illnesses,
persons living with HIV and other serious contagious diseases, drug users, indigenous
and aboriginal people, stateless persons, asylum seekers, foreign citizens, migrants
and migrant workers, refugees and internally displaced persons. Such measures
should address the special needs of those groups, including gender-sensitive and
age-appropriate measures.”
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Along with the globalization, the trend of population movement has brought with
it human trafficking. Taiwan became an importing country of marriage immigration
and labor force from the Southeast Asia, and human smuggling syndicates have
profiteered by engaging in unlawful trafficking, a serious violation of human rights. In
view of the seriousness of human trafficking, LAF has not only actively participated in
the drafting of the civil version of Human Trafficking Prevention Act, but also founded,
in October 2007, a project to provide legal aid for the victim, relax the conditions
for the victim’s access to legal aid, establish referral mechanisms with related
organizations, organize and participate in domestic and international conferences and
seminars of related topics, and offer training program for lawyers, in order to protect
the victim in a positive way.

After the establishment of the project, as of July 31, 2014, LAF has been
assisting in 1,936 cases filed by cross-border human trafficking victims. During 2013,
LAF received 321 applications, of which 316 cases were granted full aid, 2 cases were
offered legal advisory services, and only dismissed 3 cases, having an assistance
rate of 99%. From January to July, 2014, 221 applications had been filed, of which
212 cases were granted full aid, dismissed only four, and offered five legal advisory
assistance, reaching a legal aid rate of 98.19%.

LAF is aiming at relaxing the vetting criteria of the legal status specified in the
regulations that an applicant is required to have in Taiwan, in addition to assisting
trafficking victims in successfully applying for legal aid. If an applicant is identified
by a law enforcement agency as a victim of human trafficking and helped settle
down in the territory, LAF deems the applicant a legal resident who is compliant with
the provisions of Article 15 of the Legal Aids Act. A human trafficking victim without
relevant documents of ROC tax authorities for his means test can provide an affidavit
explaining his/her financial capability is eligible for the legal aid provided by LAF. As
for accepting applications from human trafficking victims or of foreign workers referred
to LAF, each Chapter of LAF can consult the social worker’s preliminary assessment
form, investigation report, or legal aid survey, and other information resulting from
investigations or interviews carried out by social welfare or government organizations
to determine the procedure of its means test.

It is quite often that the victims of human trafficking, suspected victims, and
foreign workers, after their cases were decided, want to apply for reconsideration or
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appeal. However, the legal remedial procedure is fixed and has an urgent time frame,
and legal aid recipients are often lack of legal resources. LAF would ask its Branch
office to coordinate legal aid lawyers to write and file first a remedial memorial,
while deferring the logistical work of concluding the case at the current trial level
or the procedure of investigation, and wait for the legal aid lawyers to institute a
reconsideration or grounds of appeal, then the lawyers would apply to the Chapter for
raising reasonable remuneration, taking into account the circumstances.

On offering assistance to victims of trafficking, LAF has established a special
project to assist Indonesia care-givers involved in the case of payroll withholding
by Chizhi Group. Because the victims were all over Taiwan, LAF, since 2009, in
cooperation with the Ministry of Labor and local Labor Affairs Bureaus, voluntarily
sought for and assisted the victims who were willing to request civil damage and
unjust enrichment in applying for legal aid. In May 2013, after the final judgment
of the case’s criminal trial of second instance was rendered, and the judgment of
related incidental civil procedures was also rendered and enforced in succession.
LAF, in 2013, continued to follow up and control the processing of the case and
assist the victims who were still working in Taiwan in the procedures to apply for false
performance and forcible execution.

The Human Trafficking Prevention Act came into force in Taiwan in June 2009,
and relevant regulations were formulated for apprehending and prosecution of
offenders and for protection and resettlement of victims. However, in 2014 June
investigation report, the Control Yuan indicates that in practice the Act has the
following issues: (1) The identification carried out by the judicial police authorities
was called in question, because it was too loose and did not involve other relevant
parties. (2) Although the identification process of a victim of human trafficking is a
dynamic model, the current legal system does not give the victim the right of appeal,
after a victim is unwilling to accept the result did not identify him/her as a victim
of human trafficking. The protection is still inadequate. (3) If the disposition of a
human trafficking case is not to institute a public action by the prosecutor, a victim’s
status should be re-identified, and therefore, the victim’s status will not necessarily
be lost, according to the letter issued by the Ministry of Justice. But, the law does
not expressly provide that if a victim will be or not be stripped of his/her status,
after the acquittal becomes final and binding. (4) Some vague wordings, such as,
“labor to which pay is not commensurate with the work duty,” “illegal debt bondage,”
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“making use of the victim’s inability, ignorance or helplessness,” etc., are used in
Human Trafficking Prevention Act, resulting in identification difficulty and execution
predicament. The criterion of imposing penalty is obviously too low. Between 2008
and 2012, the offenders who committed the crime of human trafficking and were only
sentenced to six months or less in prison accounted for in the range of 50% to 70%.
(5) The National Immigration Agency and the Ministry of Labor do not actively pursue
costs that should be paid by the offenders, including expenses of protecting, resettling,
and repatriation, which in accordance with the law should be made by the offenders.
(6) The Ministry of the Interior has established a special compensation account for the
victims of human trafficking since March 2010. However, the account amounts to zero,
because various District Prosecutors Offices affiliated with the Ministry of Justice
did not follow the law to allot the forfeited cash and the sale proceeds of criminal
possession, though they legally confiscated and impounded offenders’ proceeds of
crime property or property interest from human trafficking. (7) Between 2009 and
2013, up to 30% to 80% of victims of human trafficking could not return to their
home countries at will, because they had to cooperate in the investigation and trial
procedures with the judiciary. Some victims had even been resettled for more than two
years. Foreign remote interrogation measures should be deliberated and promoted,
including setting up remote interrogation equipment at embassies or representative
offices, to increase judicial officers’ willingness to agree the repatriation of victims of
trafficking, giving consideration to the victim’s right to return home and the judicial
officer’s right to cross-examine the accused. In addition, the justice practitioners in
Taiwan, including lawyers, do not have sufficient knowledge about human trafficking.
All of these should be addressed in the future.

The Right to an Interpreter

In UN Principles and Guidelines, the Guideline 3 “Other rights of persons
detained, arrested, suspected or accused of, or charged with a criminal offence”
specifies that “To inform all foreign detainees and prisoners in a language they
understand of their right to request contact with their consular authorities without
delay;” and “To provide the services of an independent interpreter, whenever
necessary, and the translation of documents where appropriate.”

Regretfully, judicial interpreter resources are still relatively insufficient in Taiwan
when assisting foreigners who are not fluent in Chinese, especially workers from the
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Southeast Asian, foreign spouses, or victims of cross-border human trafficking. For
example, in 2014 February investigating report, the Control Yuan points out that when
carrying out legal proceedings involving foreigners in Taiwan, litigation documents
used in Prosecutors Office or the courts have not translated into the language the
foreigners understand, and in some of the cases the defendants had not been
provided an interpreter when opening a court session. Moreover, some Prosecutors
Offices or courts did not serve litigation documents on the agents whom were
appointed by foreigners, a serious interference with the foreigners’ exercise of the
right of action. The report also indicates that a judicial interpreter has a key position
in proceedings, and the interpreter’s function not only protects the defendant's right
of defense, but also has a significant effect on finding criminal facts and results of
judgment. A procuratorial organ’s use of employment service agents as interpreters is
not only unable to obtain the trust of the defendant, even the complainant questioned
the objectivity and impartiality of their translation. Therefore, to ensure interpreters’
neutrality, objectivity, and impartiality, it is appropriate for the Judicial Yuan and
the Ministry of Justice to deliberate on the measures to expressly provide that, in
relevant laws and regulations, employment service agents are not suitable to serve as
interpreters to prevent damaging the judicial impartiality.

To replenish the interpreter resources, LAF organized in 2010, in cooperation
with Taipei Women's Rescue Foundation, four training programs for interpreters, and
in the following year, held three advanced classes for the students to offer enhanced
workshops on legal perspective. Through education and training, LAF has gradually
built personnel database of interpreters with judicial expertise. In 2012, LAF began
to offer interpreter services for “cases in applying at a chapter"” and “stationed
legal consulting cases,” and the interpreter services are paid by hour plus traveling
expenses. In 2013, business-related personnel at LAF’s Branch office has applied for
access to the interpreter talent database of the National Immigration Agency to cope
with the demand for interpreters of minority languages.

LAF in 2013 also entered a cooperation agreement with the National Immigration
Agency, Ministry of the Interior, which is primarily for protecting the right of action
and right of equality of new residents and foreign detainees, integrating legal aid
resources, and enhancing the legal education of new residents, in order to promote
the relationship of cooperative partnership. The government provides venues and
LAF assigns counsels to help the new residents and foreign inmates obtaining legal
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advice, judicial interpreter, legal seminars, etc., to promote legal aid education. The
government provides venues and LAF assigns counsels to help the new residents
and foreign inmates obtaining legal advice, judicial interpreter, legal seminars, etc., to
promote legal aid education.

International Mutual Assistance

The introduction of UN Principles and Guidelines mentions that: “Provision
of legal aid to foreign nationals should conform to the requirements of the Vienna
Convention on Consular Relations and other applicable bilateral treaties.” Guidelines
18 “Technical assistance” specifies that “Technical assistance based on needs
and priorities identified by requesting States should be provided by relevant
intergovernmental organizations, such as the United Nations, bilateral donors and
competent non-governmental organizations, as well as by States in the framework
of bilateral and multilateral cooperation, with a view to building and enhancing the
national capacities and institutions for the development and implementation of legal
aid systems and criminal justice reforms, where appropriate.”

Taiwan has yet established mechanisms of mutual assistance with other
international legal aid organizations, but is now actively negotiating mechanisms of
mutual legal aid with South Korea and the Philippines and discussing the content of
signing the contract. The content that has been currently negotiating is as follows:

(1) Between mutual assisting countries, each legal aid organization of the contracting
party should, upon request by the legal aid organization of the other contracting
party, provide prompt, free lawyer counseling for nationals of the other mutual
assisting country.

(2) Between mutual assisting countries, each legal aid organization of the contracting
party should, upon request by the legal aid organization of the other contracting
party, provide prompt, individual lawyer counseling at prisons or detention centers
for nationals, in prison or custody, of the other mutual assisting country, and may
accept directly their applications for legal aid, where necessary.

(3) Between mutual assisting countries, each national of contracting party who has
received legal aid from the organization of the other contracting party, if he/
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she has subsequently left the country, should receive continued assistance and
contact for follow-up instances of the same case.

(4) Between mutual assisting countries, each legal aid organization of the contracting
party should provide equal legal aid to the nationals of the other contracting party.

(5) Between mutual assisting countries, each legal aid organization of the contracting
party, when providing services described above to the nationals of the other
contracting party, should also provide, where necessary, appropriate interpreter
services.

(6) Between mutual assisting countries, each legal aid organization of the contracting
party should establish a list of lawyers who can offer legal aid to the nationals of
the other contracting party for their reference in selecting a lawyer.

(7) Between mutual assisting countries, each legal aid organization of the contracting
party should be willing to assist the nationals of the other contracting party in
making referrals to other social resources (such as emergency assistance), in
addition to providing legal resources.

As for human trafficking victims who returned home from Taiwan, the difficulties
of how to provide them with assistance in litigation or to protect their personal safety,
as well as how to access to their perpetrators’ property information in their country,
have often encountered in practice. Therefore, for Taiwan and the countries that
their nationals have close bilateral contacts, it may be more practical and feasible to
take an approach of issue-on-the-agenda to joint relevant organizations from both
governments and formulate action plans to provide international mutual assistance
(such as the issue of human trafficking or new immigrants).

For example, on May 9, 2013, Guang Da Xing No. 28, a Taiwanese fishing
boat registered at Liuqgiu, was shot by the Philippines’ official patrol boat, within the
overlapping exclusive economic zones of Taiwan and the Philippines. The incident led
to the death of Taiwanese fisherman Hung Shih-cheng. Fortunately, Taipei Economic
and Cultural Office in the Philippines appointed Philippine lawyers to assist our
witnesses in appearing in court to present statements, facilitate the investigation
procedures, and help the Philippine prosecutor in investigating the evidence. Finally,
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the prosecutor made the decision to prosecute. The case also highlights the importance
of international mutual assistance under Taiwan's unique international status.

A Labor Brokerage Fraud Case in Taiwan

The defendant Lu had been, in the Republic of the Philippines (the Philippines),
engaged in brokering Filipino labor to work in Taiwan. He thus knew Baby Reyes, who
engaged in the same business in the Philippines, and starting from 2009 onwards, he
worked in cooperation with Filipino companies, including R, D, and M.W., to provide
brokering services for Filipino workers to work in Taiwan. The way they had cooperated
in the business is as follows: Lu was responsible for contacting the agencies in
Taiwan. After receiving Taiwanese agencies’ orders, he searched for eligible Filipinos,
and through Baby Reyes’ contact, he arranged, on behalf of the agencies mentioned
above, the Filipino workers to go to Taiwan. Baby Reyes commissioned Secretary M.,
a R company employee, to handle the documents, including Employment Contract for
Caregiver, Foreign Worker’s Affidavit for Wage / Salary and Expenses Incurred before
Entering the Republic of China for Employment, Waiver: Foreign Workers should fully
understand the related regulations of the Employment Service Act (ESA), etc., and
subsequent exit formalities to Taiwan. The defendant, Baby Reyes, Secretary M, and
a M.W.'s male Filipino employee worked together to carry out their unlawful intent,
knowing that the victims do not know that Filipino workers do not need to pay for any
brokerage or other expenses to work in Taiwan and taking advantage of the victim
A’'s anxiousness to come to Taiwan to work and make money and lack of knowledge
of the two countries brokerage charging regulations. Lu and Baby Reyes first used
the approach described above to select Filipino candidates to work in Taiwan. Then,
Secretary M or the M.W.’s male Filipino employee, at a certain time before the victims
were departing for Taiwan, at an unknown location in the Philippines, lied to A and
others, individually, that there are other fees, after deducting fees paid, payable
to work in Taiwan, and this part of the costs have been paid in advance, but it is
required to sign documents with a paper company (in fact, no such company) and the
defendant Zeng or Yao to process the loans before going to and working in Taiwan
smoothly, and so on. This caused A and others to make mistakes and sign service
commission agreements, affidavits, confessions, promissory notes, evidence of debt,
and other loan documents. Soon after A and others arrived in Taiwan, Secretary M
emailed the documents mentioned above to Lu’s email box, and Lu then forwarded
them to Zeng. After printing the documents out, Zeng took them to A and others and
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their employers to confirm the aforementioned loans. At this point, A and others,
without suspicion, remitted money, or commissioned their ignorant employers to
withhold salary and remit a monthly payment ranging from NT $ 6,000 to $ 8,850,
respectively, to the defendants’ accounts, following the instructions, and therefore, the
defendants got the proceeds by fraud. Consequently, because the victims sought for
external assistance, prosecutors began to search for clues, carried out investigations,
and brought the case to court. LAF’s full-time lawyers assisted in filing the lawsuit,
and the defendants were sentenced to one and a half years to two years, respectively,
in prison, or the penalties might be commuted to fines. From the case we see that
foreign workers do not necessarily understand brokerage regulations, as a result, the
unworthy is able to use all sorts of excuses to overcharge foreign labor agency fees,
in the name of loans to exploit foreign workers.

In this connection, the Ministry of Labor, to strengthen the agency management
in Taiwan, on November 9, 2001, amended the charging standard of agency fees,
specifying that the agencies in Taiwan should not charge any brokerage fees to
foreign workers, but may only charge a service fee every month, which should not
exceed NT 1,800 per month for the first year, NT 1,700 per month for the second year,
and NT 1,500 per month for the third year. And on March 2, 2010, the provision was
amended again, specifying that an agency cannot charge any service fees in advance,
in order to avoid causing burdens on foreign workers.

In November 2001, measures were taken to cut foreign labor brokerage fees,
and the labor-exporting countries were recommended that the labor agency fees may
not exceed the limit of the labor’'s one month's basic salary. Coordination has been
carried out to verify with certainty that “Foreign Worker’s Affidavit for Wage / Salary
and Expenses Incurred before Entering the Republic of China for Employment” that
the foreign workers signed when they process their entry visas to check if the foreign
workers were overcharged for agency fees. The Employment Service Act amended
and published on January 21, 2002, stipulates that an agency’s charging improper
fees may be punished with increase of fine, suspension, revocation of licenses, and
other sanctions.

The “Direct Hiring Service Center” was established in December 31, 2007, in
order to reduce the burden of high brokerage fees on foreign workers. In addition,
Workforce Development Agency set up five service windows at public employment



Legal Aid and the Universal Value
of Human Rights

service agencies in the northern, central, southern, eastern, and western Taiwan,
respectively, to help employers in recruiting their original foreign workers without
going through a manpower agency, to reduce expenses charged by domestic and/or
foreign brokerage companies. The service windows also shorten the re-entry time and
procedures for foreign workers, and provide consultation, inquiry, forwarding, transfer
shipping, and SMS or E-mail services in different languages to remind employers of
handling related follow-up matters after foreign workers entering the country.

A Foreigners’ Overdue Detention Case

In July 2011, full-time lawyers of LAF’'s Bangiao Chapter, in the process of
providing legal advice, found that the problem of overdue detention was very serious
at Taipei Detention Center, including two foreign workers with Thai nationality, who
did not commit any crime, had been detained for more than 11 months. Separately,
multiple Thai nationalities, Indonesian nationalities, and Vietnamese nationalities who
were the defendants of prosecutor’s petitions for summary judgment and belonged to
cases undertook, respectively, by three judges of a certain Section of Taiwan Taoyuan
District Court, but the judges went so far as to delay opening court sessions for
several months, and did not make any decisions. However, the National Immigration
Agency held that these cases were in accordance with the subparagraph 4, paragraph
1 of Article 38 of the Immigration Act, so-called “other facts, if found necessary, may
be temporarily detained,” on account of the pendency of the litigation in the District
Court or Prosecutor's Office, and consequently, the detentions were extended
repeatedly. It was very common for a detainee whose period of detention was more
than six months, and many were more than one year.

After a joint consultation among the president, executive secretary, and full-time
lawyers of the Banqgiao Chapter, they decided that LAF should come forward to rescue.
Thereupon, many civil societies, including the Taipei Bar Association; Judicial Reform
Foundation; Taiwan Association for Human Rights; the Garden of Hope Foundation;
TransAsia Sisters Association, Taiwan; New Immigrants Labor Association; Hope
Workers' Center; Migrant and Immigrants Service Center; and Van Phong Trg Giup
Cong Nhan va C6 Dau Viét Nam, among others, jointly petitioned the Judicial Yuan and
the Ministry of Justice to carry out a thorough investigation into law-officers’ dereliction
of duty about the cases. The representatives of the societies mentioned above joined
together and convened an impromptu press conference in front of the Control Yuan,
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and also petitioned Control Yuan to remedy the mistake of the National Immigration
Agency and impeach officials who made illegal detention actions.

Subsequently, the Judicial Yuan and the Ministry of Justice, in their reply letters
of investigation, stated that they did not see any excess of the time limit of handling
the cases. But, the Control Yuan, in its investigation report, indicated that “Part of
judges with Taiwan Taoyuan District Court heard detainees’ petitioning for summary
judgment, ... The detainees had pleaded guilty, during the investigation, by submitting
multiple petitions and asked the judges to hear as soon as possible. The judges still
ignored their petitions. Furthermore, these cases of summary judgment do not need to
hold a court, and the terms of penalty of final guilty sentence range from tens of days
to six months, which are far below those of their long detained period, as a result, the
detainees’ rights have been seriously violated. Therefore, the negligence is verified.”
“A detainee, because of his witness status in a criminal case, was put in detention by
the National Immigration Agency in accordance with the letter the Ministry of Justice,
and the detention was extended to 335 days, which is far longer than the average
38.32 days in detention for detainees of non-criminal case, according to Agency’s
2011 statistics. This violates the provision of Article 8 Article of the Constitution of
the Republic of China and the intent of Judicial Yuan’s interpretation over the years
that personal freedom shall be guaranteed to the people. However, the report did not
specifically impeach officials of offence of misconduct in public office.

After the above joint efforts of the ten civil societies and LAF Bangiao Chapter,
the criminal judgments related to the detainees in the Taipei Detention Center were
sent out like “avalanche,” and the criminal cases the detainees had been implicated
were all thus determined. Dozens of detainees, including the above two Thai
witnesses, in August and September 2011, had quickly been repatriated.

With regard to the foreigner detention system, the Justices of the Constitutional
Court, Judicial Yuan, in February 6, 2013, declared that the paragraph 1 of Article 38
of the Immigration Act shall become null and void from the date of proclaiming this
interpretation, or no later than the expiry of two years, since the paragraph 1, which
specifies the conditions for temporary detention due to the reasonable processing time
needed for deportation, does not give the temporary detainee prompt judicial remedy;
and, the detained time exceeding the aforementioned temporary detention, because
it was not determined by court review, has violated the intent of the paragraph 1 of
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Article 8 of the Constitution of the Republic of China to protect personal freedom.

Conclusion

To comply with the principle of non-discrimination of UN Principles and
Guidelines, legal aid has been provisioned to all persons regardless of nationality. In
addition, the scope of the legal aid has also been expanded through the interpretation
of the Act. In response to increasing numbers of foreign spouses, foreign workers,
foreign fishermen in Taiwan, how to ensure that these people are not victims of
trafficking and to ensure their rights are increasingly important. LAF established a
special project to deal with human trafficking issue and promoted legislation to comply
with the principles of the UN Principles and Guidelines, which specify that states
should take special measures to provide legal aid for special groups. The regulations
and laws concerning foreigners being extendedly detained have been changed
through the actions of legal aid organizations. As for foreigners’ right to an interpreter
at court, LAF also accesses the government's interpreter talent database to look for
appropriate interpreters to help foreign applicants or legal aid recipients.

From the experience in providing assistance for victims of both the labor
brokerage fraud case and Guang Da Xing No. 28 case, LAF realized the importance of
mutual assistance between international legal aid organizations. In particular, because
of the special international status of Taiwan, it is the most pragmatic to start with an
unofficial cooperation. In this international conference, Taiwan will enter into mutual
aid agreements with other countries, and the hope is, for the future, to expand from
bilateral cooperation to multilateral cooperation. We also hope that the conference
platform organized by Taiwan could encourage the legal aid organizations in the Asian
region and even legal aid organizations around the world to have a research platform
for regular gatherings similar to those of ILAG (The International Legal Aid Group,
ILAG) organizations in Europe and America, in order to deepen the idea of legal aid.
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Appendix 2

On Proper Allocation of Legal Aid Resources for
Protection of Human Rights According to the International
Covenants and UN Principles and Guidelines

1. Category and Scope of LAF Legal Aid Cases

According to Article 17 of Taiwan Legal Aid Act , Legal Aid Foundation (hereafter
referred to as LAF) may decide the category of legal aid and the scope of legal
representation or legal defense depending on the funding of the Foundation.
LAF’s Board of Directors, based on the authorization of the Article, formulated the
Regulations and Scope for Implementing Legal Aid. According to the regulations, the
Foundation accepts natural persons as the recipients of legal aid, excluding legal
persons or organizations.

Furthermore, LAF provides aid for recipients in civil, domestic, criminal, or
administrative proceedings, except for the excluded categories specified in the
regulations. However, an applicant who has received more than three cases of legal
aid for the type of either representation or defense in court within one year of the
application, without the consent of the Director of LAF Chapter, should not apply for
further legal aid. In addition, according to Article 2 of the same Act, LAF offers legal
aid with the methods including legal advice, mediation, settlement, legal document
drafting, and representation or defense in litigation or arbitration.

LAF does not provide legal aid for the following types of criminal cases:
representation in complaint or reporting offenders in court proceedings; representation
for private accusations; defense in retrial or extraordinary appeal; representation in
requesting committal for trial or actual hearing procedures; representation in filing
lawsuits for the cases involving investment in stocks, securities, derivative financial
products, real estate, bonds, funds, or other investment activities; and representation
in filing a lawsuit for trademark rights.

Civil cases for which LAF does not provide legal aid include: electoral actions;
small claims or its compulsory execution procedures; retrial cases; cases involving
investment in stocks, derivative financial products, real estate, funds, or other
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investment activities; trademark or patent rights cases. Administrative cases for which
the LAF does not provide legal aid include: retrial cases; cases involving investment in
stocks, derivative financial products, real estate, funds, or other investment activities;
trademark and patent rights cases.

In principle, LAF does not provide legal aid for the aforementioned categories
of cases. However, if a legal aid is truly necessary, an exception may be granted by
the consent of the Director of the Chapter. In addition, LAF offers legal aid for any
applicant who has been sentenced to death, whether it is a criminal retrial case or
extraordinary appeal.

In 2013, LAF received 136,065 applications, of which LAF provided legal aids for
38,090 applications, excluding 80,670 applications for general legal counseling. The
primary methods of legal aids are representation or defense in court, which accounted
for 87% of total applications.

Generally, both civil cases (including family cases) and criminal cases accounted
for, respectively, about a half of overall cases that received legal aid. However, the
number of criminal cases has been on the rise year by year. In 2012, for example,
criminal cases accounted for 52.77%, civil cases for 24.68%, family cases for 21.83%,
and administrative cases for 0.73%. In 2013, criminal cases accounted for 57.40%,
civil for 22.31%, family for 19.49%, and administrative for only 0.79%. Among 16,408
criminal cases that received aid, 8,193 compulsory defense cases, the largest amount,
accounted for 50%, of which the majority of cases were charges of felony carrying a
minimum 3-year fundamental punishment.

LAF provides legal aid in civil and family cases, which include mediation and
settlement, in addition to representation the recipients in court. In 2013, for example,
26% of civil cases and 32% of family cases were successfully mediation or settled out
of court. In this connection, LAF’s policy has been trying to facilitate legal aid lawyers
to achieve settlements in civil and family cases, whenever possible. Therefore, in a
case of successful settlement, the lawyer may apply for additional fee in the range of
NT$1000 to NT$3000" on the top of original remuneration.

Comments

1: LAF, in Article 6 of the Regulations for Calculation of Legal Aid Service Fees, states: “Legal aid lawyers who have facilitated successfully in settlement cases
may apply for additional one, up to three, base(s) of fee, without discretionary reduction of the original fees.” In Articles 2 of the same Regulations, legal aid
lawyer s fee is NT$1,000 per base. The Regulations is a resolution reached at the 17th meeting of the 4th Board of Directors in July 2014, and waiting for
approval by the Judicial Yuan.
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The percentage of LAF’s aid in administrative cases has always been on the low
side. For example, in 2013, there were only 226 cases, which accounted for 0.79% of
the total applications. Additionally, the numbers of the appeal and administrative cases
that have been rejected were among the highest, and based on win-loss statistics,
appeals have only a 22.22% chance to succeed and 14.29% for administrative cases,
which are far lower than those of other types.

One of the causes may be that “It's a mercy that the government provides welfare”
is a prevailing concept of value in Taiwanese society, rather than a right; therefore,
people are not conscious of their rights and lack of knowledge to search for legal
remedy, when their rights are aggrieved. Since Taiwanese nationals had experienced
a history of authoritarian rule, and thus many have the thought of “Be submissive in
front of an official,” leading to being less willing to seek for administrative remedy. In
addition, the trial practices of administrative lawsuits in Taiwan lean toward favoring
administrative organizations, and because people had lower chance to win, they were
reluctant to file administrative lawsuits.

Il. LAF’s Special Projects

Although LAF provides legal aid for applicants in various cases, except for
excluded categories of cases specified in principles, the Foundation aims at the
issues that have involved disadvantaged minorities, and based on current affairs, has
established specific projects to provide special legal aid for them.

1. Legal Aid for Consumer Debt Clearance

In 2005, since the overall economic situation of Taiwan experienced a huge
change, coupled with the results of many years of massive issue and promotions
of credit cards by the banks, many credit card holders was facing financial crisis,
creating a huge group of cardholders suffering insolvency. Furthermore, because the
banks used a variety of means to demand repayment of the debt, many cardholders
found themselves stuck in the mire; some went so far as to commit suicide, bringing
about the entire society’s solicitude for the situations.

However, at the time, there was no reasonable mechanism for liquidation of
personal claims in Taiwan. To address this problem, LAF joined with several private
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organizations to promote the Consumer Debt Clearance Act (referred to below as
CDCA). The Act has legislated on June 8, 2007 and went into effect on April 11. 2008.
To facilitate the implementation of the Act, each LAF’s Chapter conducted 24 legal
advocacy seminars by the end of 2007. LAF revised the regulations about legal aid
scope of implementation, revoked the stipulation that LAF should not offer legal aid for
bankruptcy cases, and started to provide legal aid for personal debt clearance cases.

When the CDCA was first put into force, LAF was flooded with 24,000
applications by the end of 2008. However, the court’s attitude was overly conservative,
and therefore, very few cases were successful in courts, which affected debaters’
willingness to apply. As a result, there were only 9,750 applications in 2009. In 2013,
the number of applications lowered to 5,754, and from January to August 2014, it
reduced to 3,799 cases, decreasing annually.

Since the court’s attitude was conservative, private organizations proposed
revising the Act. As a result, the success rate of rehabilitation approval has improved
gradually to 60%, the rate of discharge of debts has increased to 40%, and the
percentage of settlement of obligation lowered from 50% to 10% or 20%. Still, the
number of debtors who are willing to apply for redemption of debt in court has not yet
significantly increased, indicating that the issue still faces many challenges.

2. Lawyer’s Company for First Criminal Interrogation

In regard to the criminal defendants’ or suspects’ right to counsel, the history
of the development of Taiwan's criminal lawsuit system went from having a lawyer
to be present only in the stage of trial, extended to have a defender in the public
procurator’ investigation, and then to include a defender in the police detective work.
On September 17, 2007, LAF launched the Lawyer’s Company for First Criminal
Interrogation project to guarantee right of action and right of equality. The objectives
of the project are to improve the efficiency and accuracy of investigation and trial, at
the same time, to offset the gap of professional legal knowledge between ordinary
citizens and criminal investigation organ, help people exercise their right of defense,
and protect the involved party's rights. The project provides lawyer’s accompanying
services in the process of criminal interrogation, 24 hours a day, all the year round.

Although this project does not carry out applicant’s means test, it is limited to

71



72

2014

= 2014 International Forum on Legal Aid

the arrested or detained persons who are involved in committing a crime carrying a
minimum 3-year limited imprisonment and are asked to be investigated for the first
time for the case, except for indigenous and the mentally disabled. By the end of
2013, LAF has provided legal aid for 3,753 cases.

Since the project is limited to provide legal aid for the defendants of felony
cases, the law does not require a lawyer to be present during police interrogation or
procurator investigation, and the police are unaccustomed to the presence of lawyers,
while they are handling a case, the project has only limited success and is in need of
improvement.

3. Legal Aid for Indigenous Peoples

By the end of September 2014, the number of indigenous population in Taiwan
was 538,439, having 16 tribes®. They accounted for 2.30% of the total population
(23,410,280) in Taiwan.

Taiwan is a society of multi-culture. Under the value of multi-culture, one should
respect the world view that has been constructed in the process of each civilization’s
self-surviving, and should allow each ethnic group, following its common determination
approach, to parallel institute each ethnic group’s life and pursue sustainable
development, and to achieve the goal of multiculturalism through the model of cultural
diversity and social organization management presented by the multi-culture.

However, indigenous customs and culture had not been respected through the
ages, creating numerous conflicts. For example, indigenous tradition, due to its
uniqueness, has clashed with the state’s laws and systems. Or, the state’s policies
have encroached on the indigenous. Therefore, they need professional legal aid.
Unfortunately, regular lawyers are unfamiliar with such types of cases, and hence LAF
actively intervene in providing legal aid.

Since April 2013, LAF has, in cooperation with the Council of Indigenous Peoples
organized the project of “Legal Aid for Indigenous Peoples.” Any indigenous, in
addition to the cases apparently considered to have no way to relieve and regardless

Comments
2: The Republic of China in Taiwan currently recognizes 16 indigenous ethnic groups: Amis, Atayal, Paiwan, Bunun, Puyuma, Rukai, Tsou, Saisiyat, Yami, Ita Thaw,
Kavalan, Taroko, Sakizaya, Seediq, Hla'Alua, and Kanakanavu.
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of financial ability, can apply to LAF for legal aid for legal problems, legal consultation,
legal document drafting, or legal representation in litigations and defense. By the
end of 2013, there were 606 applications, of which 280 applications accorded with
the project requirements and granted legal aid. By August 2014, there were 1,144
applications, of which 981 applications met the requirements of the project.

4. Immediate Support Program for Labor Litigation

Starting from March 2, 2009, LAF was commissioned by the Ministry of Labor to
operate the “Immediate Support Program for Labor Litigation.” The program provided
legal aid for workers involved in labor dispute cases. Its qualifications for application
were less strict than those of regular LAF applications. The goal was to help offset
the disadvantage of laborers in relevant actions due to their disadvantaged economic
status. From the start of the program until September 2014, 12,901 laborers met the
legal aid criteria, and according to the analysis of litigation results, around 76% of
cases resulted in favor of the laborers.

5. Support Program for Human Trafficking Victims

Along with increasing awareness of human trafficking issues in the international
community, Taiwan, as a state of exporting, importing, transferring the victims of
human trafficking, has established measures of preventing human trafficking crimes
too. On October 2007, LAF established a Human Trafficking Victims Support Program
and actively conducted a series of actions to protect the victims. LAF has helped in
drafting and promoting the private version of the Human Trafficking Prevention Act,
in addition to offering legal aid to the victims of human trafficking in individual cases.
The Act was finally proclaimed by the President on January 23, 2009, and put into
operation by the Executive Yuan on June 1, 2009.

LAF’s Human Trafficking Victims Support Program, according to Article 15 of
the Act of original version, was initially limited to legal inhabitants of Taiwan. Since
2008, the legal aid program has expanded to include the victims of human trafficking
identified by prosecutors or police organs. Additionally, according to Article 3 of
the Regulations and Scope for Implementing Legal Aid, LAF, in principle, does not
provide legal aid in representation of complaint in criminal trials. However, legal aids
are desperately needed, in view of the disadvantaged situation of human trafficking
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victims due to suffering psychological trauma, coupling with the complexity of the large
number of defendants, locality of crimes in multiple countries, difficulty in collecting
evidences, etc. Therefore, in September 2013, a resolution was reached at the 7th
meeting of the 4th LAF Board of Directors to revise the aforementioned Regulations to
provide legal aid, in principle, for the victims of human trafficking undergoing trials.

Until July 2014, LAF provided legal aid to 1,936 victims of human trafficking. From
January to July 2014, LAF received 221 applications, of which 212 were granted full
legal aid, 4 rejected, and 5 received legal advice, reaching legal aid rate of 98.19%.

7. Expanding Legal Counseling and Utilizing New Technology to Provide Legal Aid

Since there are numerous organizations and groups in Taiwan provide legal
counseling, LAF initially did not provide simple legal counseling services. Later, after
observing the operations of similar organizations in other countries, members of LAF
realized that if problems can be solved through counseling, the litigations can become
unnecessary, and legal resources can be saved. Therefore, LAF started to offer legal
counseling services and expanded the services since March 2009, and the number of
applications has been growing since. In 2013, the number of cases reached 59,752,
indicating obviously that people do have needs for legal counseling.

In order to make legal consultation services more popular, convenient, and cost-
effective, LAF, starting with Pingtung Chapter in 2006, offered video conference
of legal consultation, followed by other Branch office. Later, LAF started actively
negotiating and cooperating with other organizations to increase the number of
service stations. Benefitting from the convenience of new technology, LAF will
continue to evaluate and monitor its development and tangible advantage to provide
legal aid for people by taking advantage of new technology, which also can be viewed
as expending new types of services.

Ill. Adjustment of Resource Allocation
1. Criminal Compulsory Defense Cases

The Article 31 of the Code of Criminal Procedure, prior to 1997, required only that if
a defendant was not defended by a lawyer in a trial, the presiding judge should appoint a
public defender for defendants with a minimum 3-year fundamental punishment or cases
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of the first instance under the Jurisdiction of High Courts. The same applies to other
trials, whenever necessary.

In 1997, the Code was revised to count certain cases to be compulsory counsel
cases, if the cases involve mentally disabled defendants who are unable to state
opinions completely and do not have a defender in the trial. In 2003, it expanded
to include low-income defendants who do not have a defender but request one. In
2006, it extended further to include mentally disabled defendants who are unable
to state opinions completely and do not have a defender during investigation. In
January 2013, it extended to include the cases in compulsory counsel category, if
the cases, in prosecution or trail, involve defendants of both middle-income and
low-income persons who apply for appointing a defender; and the cases involve
defendants who have indigenous identification. In addition, it specially specified that
if indigenous defendants who in the process of investigation do not have a defender,
the public procurator, judicial police official, or judicial police should inform legal aid
organizations to appoint a lawyer to be present for their defense.

From the history of legal revisions, it shows that compulsory counsel cases have
expanded from the trial to investigation; however, in the investigation stage, it is still
limited to include only defendants of indigenous and the mentally disabled.

In order to meet the requirements of aforementioned compulsory defense, Article
14 of the Legal Aids Act stipulates that defendant’s means test is not required for
compulsory defense cases. Therefore, nearly 80% of the cases were granted legal aid,
which is much more than regular cases’ 69%. In 2013, 28,584 cases were approved for
legal aid, of which 8,193 were compulsory defense cases, accounting for 28.66%.

Since the police sometimes tried to obtain involuntary confessions during the
interrogation process, LAF, in order to provide necessary defense rights at early stage
of a criminal case, established Lawyer’'s Company for First Criminal Interrogation
Program to provide lawyer’s company service at the first questioning for the arrested
or detained suspects involved in charges of felony with a minimum 3-year punishment.
However, to protect human rights in criminal justice processes, it is essential to
extend the scope of the Program to cover any cases potentially involved in fixed-
term imprisonment, considering that the defendants or the suspects in the process
of investigation, because the scope of investigation is still undefined, if it is a case of
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felony is still uncertain, and the questioning process has a great impact on the rights
of the defendants or the suspects, regardless of the type of cases to be compulsory
counsel cases, in addition to the disadvantaged status when they are facing a
governmental machine.

2. Defense in Death Penalty Cases

LAF has also established a special program for death penalty cases®. LAF
revised relevant regulations to allow a capital punishment case appointing up to three
lawyers®, in addition to no turning down allowed when reviewing the cases. In many
cases, LAF’s full-time staff attorney and lawyers outside of LAF have organized as a
team to handle capital cases.

As for the special remedy procedure of extraordinary appeal or retrial of capital
cases, LAF also provides that in principle, the legal aid should be offered. LAF has
specially held several training sessions for lawyers of death penalty cases, and
worked together with NGOs to compile a manual for death penalty defense.

3. Major High-Profile Public Welfare Lawsuits

LAF actively provides legal aid for a variety of major high-profile public welfare
cases, including major labor disputes (such as Laborers from Closed Factories),
state compensation for major natural disaster (such as Typhoon Morakot), and major
collective environmental pollutions (such as the RCA and Tainan Zhongshihua cases),
etc., to provide timely legal aid for in public welfare litigations of major environmental
and human rights protections.

When participating in these cases, LAF faced many problems. In the Laborers
from Closed Factories case®, only part of the laborers were able to pass means test,

Comments

3: Guideline 4 of Regulations for Members of LAF Review Committee: “The following should be taken into account when dealing with compulsory counsel cases::
death penalty cases must not be rejected because of merits.”

4: Article 5 of the LAF Regulations for Calculation of Legal Aid Service Fees states: “In criminal defense cases, the Secretary-General may approve a maximum of 3
lawyers to participate in cases that may be sentenced to death penalty and are material, complex, and unable to be sufficiently handled by one lawyer. Lawyer fees
will be calculated separately.” The Regulations is a resolution reached at the 17th meeting of the 4th Board of Directors in July 2014, and waiting for approval by
the Judicial Yuan.

5: The Protest Incident of Laborers from Closed Factories Line can be divided into two stages. The first stage occurred around 1996, when a number of textile mills
and clothing factories were underwent involuntary bankruptcy, leaving workers without retirement funds or severance pay. Workers from several factories assembled
the National Laborers from Closed Factories Line, and started a series of protests, including the Lianfu Clothing Company workers' Railroad-Lying Incident in
Taoyuan, led by Zeng Maoxing on December 20, 1996. This eventually induced regulations of the Entrepreneurship Loan for Laborers from Closed Factories and the
Re-Employment Loan for Laborers from Closed Factories. Moreover, these incidents may have brought about or sped up the New Retirement System and Factory
Closing Acts (This was never established and replaced later by the Act for Worker Protection of Mass Redundancy). Following this, the various relief organizations
worked on their own but were hardly able to retrieve lost wages from the original employers. The second stage occurred in 20712. Since the deadline of prosecution
for Entrepreneurship Loan for Laborers from Closed Factories was approaching, the Ministry of Labor ordered workers to repay their loans in a letter and allocated
funds for civil cases. Unfortunately, the workers felt that this violated the spirit of the subrogation originally promised by the Ministry of Labor; thus provoked a new
wave of protests, including the Railroad Lying Incident at Taipei Main Station on February 5, 2013. In March 2014, the Ministry of Labor announced that it will
not appeal the cases, and for the most part this ended the whole incident. The National Laborers from Closed Factories Line became a labor-movement group and
continues to participate in protest incidents, such as, the National Highway Fee Collectors and Hualong Rescue Foundation.
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which LAF could provide legal aid, but, for the others who were not qualified, they had
to hire their own lawyers. To avoid having divided lawsuit strategies, LAF and private
pro bono lawyers organized a team to formulate objectives and strategies together.
In addition, to meet the lawyer team’s need, LAF searched for a variety of experts
to invite them participating in discussions, organized seminars to deepen relevant
discourses, and submitted the results to the lawyer team. In other words, it was an
attempt by LAF to work with pro bono lawyers, the communities, and scholars to
handle a major social dispute.

IV. LAF’s Institutional Responses to International Covenants

1. In accordance with Article 6 and 14 of International Covenant on Civil and Political
Rights and the principle of right to legal aid specified in the UN Principles and
Guidelines on Assess to Legal Aid in Criminal Justice Systems, LAF, in 2013,
revised its remedial approaches to provide legal aid for the offenders of capital
punishment in retrials and extraordinary appeal procedures, changing from “in
principle, do not offering legal aid” to “should provide them legal aid,” in order to
guarantee the right of life for the offenders of capital punishment,

2. In accordance with Article 8 of International Covenant on Civil and Political Rights,
“No one shall be held in slavery; slavery and slave-trade in all their forms shall
be prohibited.” Therefore, in October 2007, LAF organized a project for handling
issues related to human trafficking to provide special legal aid for victims of human
trafficking.

3. In accordance with Article 9 of International Covenant on Civil and Political
Rights, “Everyone has the right to liberty and security of person. No one shall be
subjected to arbitrary arrest or detention.” On September 17, 2007, LAF launched
a program “Lawyer’'s Company for the First Criminal Interrogation” to help people
in exercising their right to defense, in order to offset the gap of professional legal
knowledge between investigative organ and ordinary people.

4. In accordance with Article 27 of International Covenant on Civil and Political
Rights, concerning aboriginal policy, LAF also organized an Indigenous Program to
provide the indigenous comprehensive legal aid, especially in the cases involving
traditional customs and cultural preservation.
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5. In accordance with Article 21 of International Covenant on Civil and Political
Rights, concerning the right of peaceful assembly, LAF’'s Board of Directors, on
March 28, 2014, authorized the Secretary-General the power to adjust flexibly
the scope of legal aid in criminal investigation and defense cases involving high-
profile activities of public welfare. The Secretary-General reviews relevant cases,
and then decides, case by case, if legal aid is needed, whenever necessary, he/
she may follow the project of “Lawyer’'s Company for First Criminal Interrogation”
to provide legal aid.

6. In accordance with Article 9.4 of International Covenant on Civil and Political
Rights, requiring prompt arraignment to determine the lawfulness of detention,
LAF’s Board of Directors, on June 27, 2014, reached a resolution to organize
a project “Lawyer Accompanied Arraignment.” Anyone arrested or detained by
an organ other than a court, after the court issued a writ of certiorari, may call a
hotline to request a lawyer for accompanying him/her to state opinions before the
court, in order to ensure immediate remedy for people being stripped of their rights
without a court order.

V. Future Prospects:

Along with the development of the economy, the poverty gap has been widening,
which in turn brings about the need for providing legal aid for disadvantaged groups.
In order to provide prompt legal aid services and meet the needs of these groups, LAF
has been planning for establishing mechanisms to respond timely to the legal needs
of emerging disadvantaged groups.

1. Allocate properly the legal aid resources through analyses of social associations and
effectiveness of legal aid provision in a variety of legal aid cases over the years.

2. Understand timely the nations’ needs for legal aid through legal aid survey
mechanisms, from which the collected data serve as reference for allocating legal
aid resources.

3. LAF has established a Development Committee composed of representatives
of social welfare groups, scholars, and experts in order to serve as a platform
for serving the needs of disadvantaged groups, formulating legal aid policies,
and referral cooperation. The committee's functions and operations will be
strengthened in the future.
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Appendix 3

The Quality of Legal Aid Lawyers- How to Ensure the Quality of Legal
Aid Lawyers to the Requirements of the Role of Lawyers Regulated in
International Conventions or the UN Principles or Guidelines?

I. The dramatic increase of the number of lawyers in Taiwan, so does
that of legal aid lawyers

Under Taiwan’s old bar examination system, the pass rate of lawyers was mostly
less than 8% with only double digits, or even single digit, of individuals past. Starting
from 2011, new bar examination system began to adopt the ratio system that allows
examinees with top 33% performance in the first round of examination to attend the
second round and those who achieve the top 33% performance in the second round
can become the members of the bar. That is to say, the annual pass rate remains
about 11% and in these three years, annually, we have additional 1,000 lawyers in
Taiwan. When practicing lawyers join the Legal Aid Foundation(hereinafter referred
to as LAF), they became legal aid lawyers, and the number was 2,419 in 2010, 2,580
in 2011, 2,771 in 2012, and 2,805 in 2013. By August 2014, there have been 8,110
practicing lawyers national wide and among them, 2,928 have registered as LAF’s
legal aid lawyers accounting for 35% of practicing lawyers. The above numbers
indicate the gradual huge increase of LAF’s legal aid lawyers each year due to the
high pass rate of lawyers.

The gender ratio of LAF’s legal aid lawyers is about 2 to 1. Their seniority and
ages are listed in the table below. Most practicing legal aid lawyers have the seniority
between more than 11 years and less than 20 years (35%) and they are mostly at the
ages between 31 and 50 (accounting for 72%).

Seniority Years Percentage
Less than 2 Years 2%
More than 2 Years and less than 6 years 17%
More than 6 years and less than 11 years 26%
More than 11 years and less than 20 years 35%
More than 20 years 20%
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Age Percentage
Less than 30 years old 4%
Between 31 and 40 years old 38%
Between 41 and 50 years old 34%
Between 51 and 60 years old 14%
Between 61 and 70 years old 6%
70 years old and up 4%

Il. Obligations for the practicing lawyers to serve as LAF’s legal
aid lawyers

As regulated by Taiwan’s Legal Aid Act, when the LAF appoints a lawyer to
provide legal aids, the lawyer shall not refuse the appointment®. Article 24.1 of the
said act, however, regulates “The Foundation may retain or appoint lawyers to provide
legal aids,” indicating the arbitration freedom and the flexibility of the appointment
for legal aid cases. In compliance with the Legal Aid Act, the application, review, and
lawyer-appointed of legal aid cases are conducted by each Branch office branch
office of LAF?. People requiring legal aid service have to firstly submit an application
form to the branch office of LAF which he/she is located at Branch office, and after
approved by the Audit Committee, if the applicants request to appoint lawyers, in
principle, the Branch office shall appoint the lawyer required by them. If there is no
such requirement, the Branch office will appoint an legal aid lawyer to each case via
the fair appointment system established by the LAF ; before appointment, the Branch
office will contact the lawyers via telephone calls to explain the case and the court
session as well as the willingness to take the cases. If there is a legitimate reason
such as court session or interest conflict, the Branch office will according to the said
fair appointment system to inquire the next lawyer until the appointment is completed
and the relevant documents are sent to the legal aid lawyers.

Comments

1: According to Article 25.1 of the Legal Aid Act, “Every lawyer shall provide legal aids set forth in this Law in the bar associations he or she jointed. But if a
lawyer has a legitimate reason to exempt himself or herself from providing legal aids, the lawyer is not required to provide legal aids” as well as according
to Article 27.2 of the same act, “If a lawyer is retained or appointed to provide legal aids, the lawyer cannot decline the representation without a legitimate
reason..”

2: According to Article 11 of the Legal Aid Act, “The matters handled by the Chapter are as follows:1. reviewing and executing the approval, denial, revocation and
termination of the legal aids applications. 2:+=” and Point 1 Governing the Appointment of Legal Aid Lawyers by the LAF regulates that “the Chapter shall follow
the guidelines to apply for and appoint legal aid lawyers for legal aids.”
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Ill. For the handling of major and special cases, LAF retains the
staff lawyers

In order to ensure the smooth implementation and the quality of legal aids, to
respond to the actual demands in some rural areas, and to handle other special
situations, according to Article 24 of the Legal Aid Act, LAF shall have the right
to retain staff lawyers to process cases with special professionalism, charity, and
significance such as those related to environmental litigation, human trafficking, and
capital punishment that may not be often processed by general practicing lawyers.

Since April, 2006, LAF began retaining its staff lawyers with the purposes to:

1. Assist the minority issues: LAF assists mostly the new inhabitants (foreign
or Chinese spouses), the disable, labors (especially foreign labors) or the
aborigines with less adequate expression and communication abilities and
relying heavily on the assistance of lawyers. Form the cases we assisted, we
are able to identify the minority issues that LAF shall develop programs to give
assistance. For example, in 2006, LAF’s staff lawyer on behalf of more than 300
consumer debtors negotiated with banks about clearing off debts. Although many
difficulties were identified, yet the discovery of the lack of individual bankruptcy
mechanism in Taiwan was also made. LAF, thus, worked with NGOs that care
about the issue and finally in July, 2007, promoted the completed enactment of
the Statute for Consumer Debt Clearance; LAF in March 3, 2008 developed the
program for consumer debt clearance and the program has been continuously
promoted. Additionally, LAF staff lawyers have assisted many foreign labors being
exploited and through the accumulated practical experiences, we assisted Taiwan
to ratify the Human Trafficking Prevention Law to ensure more comprehensive
protection for the victims of human trafficking. Moreover, cases of public hazards
and environmental protection and capital punishment cases are strangers to the
general practicing lawyers and they can be assisted by LAF’s staff lawyers.

2. Provision of necessary legal services for residents in remote areas or
areas lack of legal services: Because Taiwan’s legal resources (including
where lawyers practice laws) concentrate mostly on the west, especially in the
metropolitan areas. For residents in the east, non-metropolitan areas, remote
areas, offshore islands such as Kinmen, Penghu, and Matzu, there have been
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significantly insufficient legal resources. LAF would like to close down the gap of
legal resources by providing the support of staff lawyers to the remote areas.

3. Assistance to urgent cases: Some applications for legal aids face the due dates
of expiration, court sessions, appeals, or counter appeals within days, and they
are looking for urgent processing. LAF through the help of staff lawyers handles
these urgent cases to safeguard the rights of applicants.

To improve the quality of lawyers has long been the priority of LAF, and each
year, LAF interviews those being assisted legally to understand the presenting
state. Interview contents include whether cases are discussed, the sincerity of
lawyers, preparation of legal documents, satisfaction toward contents, court sessions
accompanied by the lawyers and satisfaction towards the performance of lawyers on
the court, and outstanding parts or shortcoming of lawyers. LAF uses questionnaire
to screen and identify lawyers that are concerned and requests the review of peer
lawyers®. Interviewees do not exclude those assisted by the LAF’s staff lawyers, and
therefore, the questionnaire results help to know whether the staff lawyers are active,
sincere, and professional and whether they are especially praised or complained by
those being assisted.

In addition, LAF through the appraisal system understands the processing
guality of the staff lawyers. LAF’s appraisal on the staff lawyers is conducted by the
Audit Team composed of five to seven members with samplings of document quality,
professionalism, sincerity, court performance, communication attitude and other
relevant items. Because the said telephone interviews are not mass surveys and may
not include all cases taken by the staff lawyers. Thus, LAF conducts the appraisal on
the staff lawyers and again uses questionnaire to understand the interaction between
the staff lawyers and those being assisted, the court, the prosecution agency, social
clubs or other relevant personnel. Members of the Audit Group includes Secretary-
General, Deputy Secretary-General, two to four lawyers with the seniority more than
ten years suggested by the Secretary-General and approved by the Chairman of LAF
Board as well as one to two representatives of social clubs or experts and scholars in
legal or other professional fields.

Comments
3: For lawyer assessment system please refer to 8.5 Assessment Mechanism of Legal Aid Lawyers.
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Besides presenting quality, LAF also focuses on occupational behaviors including
work attitude, work capability, coordinating ability, and learning ability. Due to LAF’s
staff lawyers present at the Branch office and at the Northern Taiwan Staff lawyer
Center, the appraisal on occupational behaviors has been conducted by the director
of each Branch office or the supervisor of the Center. For the staff lawyers who take
the position as supervisor, their leadership is included in the appraisal. The above
appraisal system has long been conducted and implemented after the resolution
adopted by the LAF Board of Directors but not been regulated (past by the Board of
Directors in August, 2014 but pending for the approval of Ministry of Justice before
implementation). At present, LAF’s staff lawyers have been regulated in terms of their
employment and appraisal. The staff lawyers are the contracted workers of LAF, and
they are applicable to the appeal and reward systems of LAF*.

According to existing Article 2 of the Employment Method of LAF’s Staff lawyers,
LAF shall retain the maximum number of 30 staff lawyers, but due to the budget concern,
we are able to retain 18 and by September 2014 actually retain 12 including 3 in Taipei
Branch office, 2 in Bangiao Branch office, and 1 in Tainan Branch office as well as 6 at
Northern Taiwan Staff lawyer Center. The cases presented by the LAF’s staff lawyers
accounted for 1.6% from January to September, 2014, 1.5% in 2013, and 1.7% in 2012.
Hence, LAF does not attempt to retain the staff lawyers to replace legal aid lawyers but
has them to present as the relevant party or for cases on special issues.

Since April, 2006, LAF began retaining the staff lawyers. At the beginning, each
Branch office retained lawyers according to the individual needs. Taipei Branch office
Is the first one that first retained the staff lawyers. Because of the occurrence of a
major environmental case®, Taiwan Branch office also retained the staff lawyer while
Bangiao Branch office also retained the staff lawyer due to the involvement in several
major criminal cases and the cooperation with NGOs on the issue of social welfare.

Comments

4: According to Point 11 Governing LAF s Appeal Processing, “For the appeals of the full-time lawyers at the Chapter, the investigation shall be conducted by the
President of the Chapter. When necessary, an independent social representative can be appointed to participate in the investigation. (Item 2), for the appeals of the
full-time lawyers of the Foundation, the investigation shall be conducted by the Secretary-General. When necessary, an independent social representative can be
appointed to participate in the investigation. (Item 3), investigation results shall be submitted to the final decision of the Board of Directors according to Point 11
Governing Personnel Reward and Punishment. LAF s Point 11 Governing Personal Reward and Punishment regulates that “the case of reward and punishment of the
full-time lawyers shall be investigated by the Secretary-General; if the full-time lawyers are present at the Chapter, the President of the Chapter shall be in charge
of investigation. Investigation results shall be submitted to the final decision of the Board of Directors. If it is in major violation of Lawyer s Act , the ethical
code of lawyers, and rules and regulations of LAF, LAF shall process according to Points of Attention Governing the Appraisal of Service Quality of LAF s Legal
Aid Lawyers as well as the rules and regulations of the Employment Method of the Full-time Lawyers.”

5: In 2003, the major public hazard incident at “ Ann-Shun Site of China Petrochemical Development Cooperation” broke out in Tainan, Taiwan. Nearby residents
in 2007 received blood check and found the excessive Dioxins level. They, thus, applied from LAF for assistance to claim national compensation from Ministry of
Economic Affairs, China Petrochemical Development Corporation, Tainan City Government, and Environmental Protection Bureau of Tainan City Government. Due to
the large number of plaintiffs and the complexity of issues involved, Tainan Chapter thus retained the full-time lawyers to take charge of the major environmental
protection case.
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On December 22, 2012, the Northern Taiwan Staff lawyer Center has been established
under LAF with the purposes below: (1) cultivating professionalism; (2) promoting the
mentor system; (3) conducting the in-depth studies on the minority issues; and (4)
influencing academic and legal works. In September, 2013, the Northern Taiwan Staff
lawyer Center began its operation by aborigine group and domestic affairs group. It is
hoped that through group operation, resources from various fields can be integrated
to exchange with NGOs regularly for the building of communication platform in order
to serve the minority better.

LAF’s staff lawyers present at each Branch office are retained due to special
needs. They are able to provide legal aids as the relevant party or for cases on
special issues as well as assist the Branch office to conduct legal education and
promotional activities to work closely with the Branch office. The Northern Taiwan
Staff lawyer Center, however, belongs to LAF headquarters that does not appoint
legal aid lawyers. Appointment of legal aid lawyers is the responsibility of each Branch
office, and therefore, the linkage between each Branch office and headquarters is
weak besides the appointment of legal aid lawyers. The staff lawyers support the
evaluation of each project and presentation efficiency. It is urgent to solve the issues
on what cases with significance shall be taken by the full-time employers and the
retaining purpose of the staff lawyers. At present, each Branch office encounters
issues involving the traditional custom of aborigines such as the recovery of traditional
territories, ownership of hunting guns, hunting of wild animals, the use of forestry by-
products and these are first presented by the Staff lawyer Center. It is hoped that
through individual cases, experiences can be accumulated for the in-depth studies.

IV. Qualification to serve as LAF’s legal aid lawyers

According to Point 2 Governing the Appointment of Legal Aid Lawyers, lawyers
with more than two years of practicing experiences or 1. used to serve as judges,
prosecutors, military judges, military prosecutors, or public defendants or 2. Attached
with 15 copies of documents presented at different case numbers to obtain the
approval of LAF can all apply to serve as the legal aid lawyers from each Branch office
of LAF. In addition, LAF Board of Directors can flexibly adjust the qualification of legal
aid lawyers according to the characteristic and needs of cases that look for legal aids.

LAF, at the beginning, posed no limitation on the seniority of legal aid lawyers;
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in order to respond to the improved quality requirement of each field, in October,
2011, LAF Board of Directors considered the lack of actual litigation experience
of junior lawyers with the seniority less than two years and decided to limit on the
seniority for appointment. This measure was regulated in the said Points Governing
the Appointment of Legal Aid Lawyers in the amendment made in February, 2014.
Since the resolution adopted by the Board of Directors has been implemented, LAF’s
Branch offices found that due to the unique characteristics and demands of each case
of legal aids in operation, the limitation of the seniority of two years in general is lack
of flexibility. For some major cases, the seniority over two years cannot ensure the
protection of the rights of applicants. Thus, when amending the above points, Article 2.3
especially reserves the rights for LAF to conduct flexible adjustment.

LAF since March, 2008, began the “Consumer Debt Cleanrance Legal Aid
Program” (hereinafter referred to as “the Consumer Debt.” Because of the low
payment made to lawyers and the complcated case procedure and data preparation,
the willingess for the legal aid lawyers to take the cases is influenced and there has
been a significant shortage of the legal aid lawyers of the Consumer Debt in each
Branch office. Due to the involvement of fewer disputes of the Consumer Debt, even
lawyers who has practiced the law less than two years, through educational training
shall be able to communicate with those being assisted with empathy and patience
to help them during the process to clear out debts. In March, 2014, therefore, LAF
Borad of Directors liberated the limitation on the qualification of the legal aid lawyers
that assist the Consumption Debt. As long as lawyers who practice the law less than
two years receive 6-hour traiining at LAF or the court or the bar association and
join the communication platform built by the LAF, they are eligible to present the
Consumer Consumption cases handled by the LAF. These lawyers after successfully
present the first case and approved by the President of each Branch office can
continuously be appointed to repsetn the Consumer Consumption cases handled by
the LAF. However,the case number presented is limited to 12 a year. By the end of
September, 2014, LAF has conducted seven educational trainings around Taiwan
including contents of attention items for audit of LAF consumer debt clearance cases,
negotiation and mitigation, self-supporting, clearance related legal points, and the
description of speciality of mindset of the debtors. Thorugh the diversified training
courses, lawyers are equipped with the professional abilities to proces cases of
consumer debt clearance.
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In September, 2007, LAF began the “Program for Lawyers to Acommpany to the
suspect who is Investiged by the Police and Prosecutors in his first time” (hereinafter
referred to the Duty Lawyer Program to the Police and Prosecutor’s Investigation”).
Since its launch, Branch offices responded with the shortage of duty lawyers and
the difficulty of appointment, and the Bar Association also expressed that young
lawyers with complete educational trainings and experiences shall be encouraged to
participate in the Program. Therefore, in May 2014, LAF Board of Directors removed
the limitation on the two-year seniroity requirement of lawyers for the Program. As
long as lawyers who has practiced the law less than two years participate in the
educational training for the acommpany to the police and prosecutor invesitigation
(three hours), they are qualified to be appointed. LAF and Judicial Reform Foundation
jointly published the guideline for the acommpany to the police and prosecutor
invesitigation to improve the accompany skills of the lawyers as well as organized
seminars to share experiences. Exchange platform has also been developed to assist
young lawyers with the willingness to participate in the duty lawyer program to the
police and prosecutor invesitigation.

V. LAF’s specialty appointment and contracted lawyer system

In order to improve the quality of legal aid and to safeguard the rights of those
legally aided, LAF has planned the specialty appointment of lawyers in professional
fields for the implementatioin in March, 2015. At the initial stage, specialty fields
have been selected in labor, domestic affairs, and consumer debt clearance cases
(hereinafter referred to as specialty cases) and later depanding on the achivement
results and actual needs, more specialty fields will be included. LAF’s legal aid
lawyers shall be euqipped with one of the following qualifications in order to be
appointed as the lawyers for specialty cases: (1) personnaly presenting at least ten
cases of specialty cases and approved by the Specialty Audit Committee of LAF’s
Legal Aid Lawyers (hereinafter referred to as LAF’s Specialty Audit Committee); (2)
certified with specialty lawyer certiciates by Taiwan Bar Association; (3) with teaching
experiences in universities and colleges as Assistant Professor and above for the
legal subjects related to the specialty field for more than one year; (4) Participating
in more than 30 hours of tranings related to specialty fields organized by LAF, justice
agencies, or bar associations; (5) publishing paper at the length of more than 10,000
words or more than three relevant papers of specialty fields. In addition to the above
gualification required to apply as LAF’s specialty lawyers, when one of the following
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siutation occurs, application is banned: (1) Punishment of terminated appointment
has been imposed within one year after application by the LAF and the punishment
execution has been completed less than one year; or (2) applicants are used to be
punished to suspend to practice laws.

In order to encourage the lawyers to advance their professionalism, after they
become LAF’s specialty lawyers, each year, they are required to receive more than
six hours of continuous trainings or educational trainings in the specialty fields and to
incorporate with LAF’s needs, they will share presentation experiences in the training
courses. Meanwhile, if one of the following situation occurs, they will be disqualified
for the appointment as specialty lawyers: (1) confirmed punishment for LAF to
terminate appointment; (2) confirmed pumishment for the lawyer to suspend his/her
practice of law; and (3) poor presentatioin quality decided by the LAF Specialty Audit
Committee to ensure the quality of specialty appointment.

Because of the lack of marketability of issues of legal aid cases, general
practicing lawyers may not gain more cases with those looking for legal aids and
lawyers have low willingness. In addition, the law practicing areas of lawyers are not
evenly distributed. There are limited numbers in the east, non-metropolitan areas,
remote areas, and offshore islands. LAF, thus, has the difficulty to appoint specilaty
lawyers. Furthermore, LAF, at present, appoints mainly the individual legal aid lawyers
not law firms. Taiwan’s law firms mostly are small-scale ones composed of individuals
or less than five people. LAF Branch offices are heavily relyed on the investment of
manpower for control and fail to satisfy the needs of residents in the remote areas for
lawyers. Hence, LAF is planning to adopt “contracted lawyer” system to sign contracts
with scaled law firms with good reputations to assign cases to the law firms, and the
law firms shall take care of the quality control or appoint their lawyers to support legal
aid cases in areas with insufficient resources. This can ensure quality control via
the internal management mechanism of contracted law firms and solve the issue of
insufficient resources in the remote areas.

VIi. Educational training of LAF’s legal aid lawyers

LAF requests its legal aid lawyers to actively participate in the on-the-job
educational trainings, seminars, and conferences organized by LAF and incorporate
with on-the-job training methods of Taiwan Bar Association, they shall attend the
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courses. Among the courses, LAF requests at least three-hour training of consumer
debt clearance and accompany to the police and prosecutor investigation for lawyers
to present the relevant cases. By doing so, legal aid lawyers are able to update and
improve their professional legal skill and presentation quality in order to safeguard the
rights of those being assisted®.

The ROC Legislative Yuan, on March 31, 2009 ratified the “International Covenant
on Civil and Political Rights” and the “International Covenant on Economic, Social, and
Cultural Rights”(hereinafter referred to as two covenants) and the act of implementation
of two covenants. On December 10 of the same year, the rights protected by the
two covenants regulate the domestic legal status of two covenants applicable to
the ROC courts. When the relevant parties file litigation, they can actively claim the
protection of two covenants. In lieu of the compliance with the two covenants by the
cases presented, the LAF (sometimes with bar associations or other NGOs) conducts
various educational trainings for the legal aid lawyers to be familiar with international
covenants or the UN principles or guidelines to cultivate relevant knowledge about the
practical cases of two covenants. In addition, the LAF each year targets on different
issues to organize or work with bar associations and NGOs to conduct educational
trainings such as issues of domestic affairs, defenses for capital punishment, the
aborigines or newly amended laws to improve the professionalism of lawyers.

VIIL. LAF legal aid lawyers’ remuneration

LAF, according to the difficulty of cases, set up remuneration methods and
standards and the Audit Committee determined the lawyers’ remuneration for their
legal aid services.” For example, the remuneration for the Procedure of the First
General Instance is normally between Twenty to Thirty Thousand New Taiwan
Dollars(hereinafter used the same currency), but due to less difficulty, the Procedure
of the First Simple Procedure is between Fifteen to Twenty Thousand Dollars. If

Comments

6: According to Attention Point 5 for LAF s Legal Aid Lawyers to Provide Legal Aids, “LAF requests its legal aid lawyers to actively participate in the on-the-job
educational trainings, seminars, and conferences organized by LAF and incorporate with on-the-job training methods of Taiwan Bar Association, they shall attend the
courses. The LAF shall have the rights to request the legal aid lawyers to complete certain types and hours on-the-job training courses before being appointed to
specific types of legal aid cases of the LAF.”

7: According to Article 28.1 and 31.2 of Taiwan s Legal Aids Act, “The lawyer who provides legal aids shall be paid by the Branch office, and the remuneration
shall be calculated based on the following standards:1. the remuneration shall be 1 to 5 radixes when the lawyer provides legal consultation or provides legal
services necessary to other legal matters. 2. the remuneration shall be 2 to 10 radixes when the lawyer provides legal services in mediations or settlements, or
drafts legal documents without involving legal representation or legal defense in litigations or arbitrations and 3. the remuneration shall be 15 to 50 radixes when
the lawyer provides legal representation or legal defense in the litigation or arbitration for each level of trial” and “The remuneration and necessary fees is
calculated based on legal aids provided in every level of trial or every event of legal dispute.

The rules governing the calculation of the remuneration radixes, payment in advance, payment, reduction or cancellation of the remuneration and necessary fees shall
be established by the Foundation and submitted to the competent authority for review and approval.”
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the cases get more complicated, after the cases are closed, they can apply for the
additional maximum remuneration of ten thousand dollars. LAF pays the remuneration
about one third to one half of market prices and fails to have the flexibility to pay
lawyers according to the specialty of cases. Hence, in July, 2014, LAF Board of
Directors ratified the amendment methods of remuneration and enacted reasonable
working hours table.® If working hours of legal aid lawyers exceed enacted ones to
a certain degree, the application for additional remuneration is allowed. At the same
time, standards of increase or reduction mechanism of lawyers’ remuneration were
also enacted.® For example, if legal aid lawyers did not discuss or meet with those in
need of legal aids or related parties, three thousand dollars ( equal to 100 USD ) shall
be deducted.

Although the LAF Board of Directors has the right to adjust the remuneration of
legal aid lawyers, yet according to the previous Article 2.2 and 9 of Remuneration
Payment Methods, “the amount calculation of the said radixes can be increased or
deducted by 20% due to the needs of the Foundation,” and “the Board of Directors
can deem the financial status of the Foundation to make the adjustment of the
amounts paid according to the Remuneration Payment Standards Table between plus
or minus 50%”.*° Although the budget does not increase along with the increased
number of legal aid cases, yet till now, the LAF Board of Directors has not initiated the
said adjustment mechanism.

VIIl. Quality control of LAF legal aid lawyers

To improve legal aid service quality and ensure the rights of clients has long been
the priority work of LAF with the adoption of mechanism below:

1. Report of the legal aid lawyers after taking the cases:

In compliance with Guidelines for LAF Legal Lawyers in processing Legal Aid

Comments

8: LAF Remuneration Payment Methods are enacted according to the authorization in Article 31.2 of Legal Aids Act, and as regulated in Article 12 of Legal Aids Act, “The
enactment, amendment and abolishment of the rules enacted under this Law shall be reviewed and approved by the competent authority,” so the methods need to
be reviewed by the Ministry of Justice.

9: Please see C (1) bellow for the increase and reduction mechanism of remuneration.

10: These two items were integrated after amendments into Article 7, “The Board of Directors shall due to the needs and depending on the financial status of the
Foundation, between the range of 50% increase and deduction to adjust the radixes in the attached Remuneration Payment Standards Table as well as between the
range of 20% increase and deduction, the calculation amount of remuneration radixes regulated in Article 2.” Item 2 was added with “The Board of Directors
shall review the radixes and calculation amount of remuneration of the legal aid lawyers; where there is special situation, methods shall be reviewed from time to
time” enacting the obligation for the Board of Directors to review remuneration regularly (pending for the ratification of the Judicial Yuan before Implementation).
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Cases (hereinafter refer to Guidelines for LAF Legal Lawyers)", legal aid lawyers
shall process the appointed cases within two months and report back the processing
status back to the Branch office for the application of prepaid remuneration.* If the
reports from the lawyers are not received within time, the Branch office will withdraw
the case appointment from the lawyers and when necessary, lawyers will be replaced.

2. No more than 24 cases taken by the legal aid lawyers a year:

In order to avoid the influence of excessive cases taken by lawyers on quality,
LAF set up the limitation on case numbers. According to Point 7 of Appointment of
Legal Aid Lawyers, the legal aid lawyers cannot take more than 24 cases a year. But
there are exceptions when (1) clients appoint the lawyers or the lawyers have the
experience to provide assistance for the procedure of instances or (2) clients appoint
the lawyers or the lawyers have the relevant experience to provide assistance for the
procedure of instances; the consideration of the mutual trust to some degrees shall
be taken to protect the rights of clients. Additionally, for the types of some cases such
as clearance of individual debts and the accompany to the first investigation by the
police and the prosecutor, the willingness for legal aid lawyers to take the case is low.
For encouragement, they shall be excluded in the calculation of the said 24 cases.
Furthermore, due to the unbalanced distribution of practicing areas of lawyers, some
Branch offices may have the difficulty to appoint the legal aid lawyers, and they shall
be also exempted from the said limitation on 24 cases.

3. Mechanism to review case closure:
(1) Increase and reduction mechanism of remuneration

Since its initial establishment, LAF in order to encourage lawyers to take legal
aid cases paid 80% remuneration in advance (prepaid remuneration). But later due
to the excessive or insufficient amount of remuneration after the closure of legal
aid cases, LAF often needed to collect the remuneration back from lawyers as well
as there had been delays of reports from the lawyers, the Branch office needed to

Comments

11: Article 7.3 of Attention Items for Legal Aid Lawyers regulates “The legal aid lawyers shall process legal aid cases within two months after taking the cases and
fill in and send the formal copy of remuneration receipt and case processing status report back to the Branch office; those who fail to report back within time will
be terminated with case appointment and when necessary, lawyers shall be replaced.”

12: LAF s lawyer remuneration is divided into prepaid and case closure remuneration. The former is paid with partial payment at the beginning before the lawyers
process the cases while the latter is paid after cases are closed. The Branch office according to relevant information sent by the lawyers pays the remuneration. At
present, the prepaid remuneration is about 50% of the amount ratified by the Audit Committee.
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spent huge manpower to trace the processing situation regularly. LAF also needed to
consider the use of budget. Since February, 2010, the prepaid remuneration has been
made by 50% of the total amount, and after documents sent by lawyers are received
and the Branch office reviews the case closure, the rest remuneration can be applied
(case closure remuneration). The amount of remuneration after reviewed by the Audit
Committee, in principle, cannot be changed but if the cases are complicated, lawyers
need to spend more time and efforts or results of criminal cases are sentenced
with innocent or suspended sentence, the application for additional remuneration is
allowed"® but if there is any cause attributable due to the failure of the legal lawyers to
carry out their obligations properly, then remuneration shall be deducted according to
the serious level*.

(2) Obligations for legal aid lawyers to report back the case closure

Legal aid lawyers shall within one month after legal aid cases are closed fill
in the report of case closure and according to the types of legal aid cases attach
proof documents. Then Legal aid lawyers shall send all the said proof documents
to the Branch office in time. If there is incomplete information in the report and no
improvement has been done within 15 days after receiving the notification from the
Branch office, the Audit Committee shall then calculate the case closure remuneration
upon the request of the Branch office®. In order to simplify the case closure operation,
when presentation quality of legal aid lawyers is reviewed and approved by the
Branch office, the Branch office shall have the right to exempt the obligation for the
said attachment requirement of documents and relevant ones, but to ensure quality,
sampling from time to time is still required, a mechanism to balance between the
reporting obligation of lawyers and the protection of rights of clients.

Comments
13: Article 8 of Remuneration Payment Methods regulated “when one of the following situation occurs, the legal aid lawyers shall have the right to apply from the
Branch office for additional remuneration but the total remuneration radixes shall not exceed the maximum stated in Article 28.1 of the Act (Legal Aids Act):
1. Working hours engaged in legal aid cases exceed those regulated in Standard Working Hours Table of Legal Aid Remuneration Calculation (Attached Table 2),
and for each excessive hour, the Branch office shall increase 0.5 radix according to the application with the maximum of additional 10 radixes and 2. Due to the
defense assistance by the legal aid lawyers, clients are sentenced with innocent or suspended sentence”  (pending for the ratification of the Judicial Yuan before
implementation).
14: According to Article 11 of Remuneration Payment Methods, the deduction standards are listed below:
1. When legal aid lawyers do not discuss cases or meet with clients or the related parties, 3 radixes shall be deducted.
. For legal aid cases that are approved to use agent and defendant for litigation or attribution, legal aid lawyers without any proper reasons do not prepare
documents shall be deducted with 5 radixes.
3. If document quality related to factual sentence or verbal sentence of instance prepared by legal aid lawyers is significantly poorer than those prepared by
general practice peers, legal aid lawyers shall be deducted with 10 radixes or cancelled with remuneration payment.
4. When legal aid lawyers fail to present themselves to the court during court session or for the expression of opinions without proper reasons, legal aid lawyers
shall be deducted with 5 radixes or cancelled with remuneration payment.
5. When legal aid lawyers do not study case documents without proper reasons, they shall be deducted with 2-5 radixes.
6. Legal Aid lawyers violating Article 8 of [tems of Attention for LAF s Legal Aid Lawyers to Take Legal Aid Cases shall be deducted with 3 radixes” (pending
for the ratification of the Judicial Yuan before implementation).
15: This is based on Article 1 and 2 of Point 35 of Items of Attention for Legal Aid Lawyers.

N
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According to operation experience of each Branch office, the investment of
human resources for case closure is huge. If legal aid lawyers are able to report back
after case closure, the Branch office can control the quality in time and effectively
use LAF’s budget. Thus, LAF include alert function in the administration software
developed on its own to set up different time limit for various types of legal aids.
If reports are not received within the limited time, the Branch office is able to use
the search system of decision made by the Judicial Yuan and inquiry from legal aid
lawyers and applicants to understand the status of cases. According to Article 35.3 of
Guidelines for legal aid lawyers,, if cases are closed completely (such as decisions
made by the court), lawyers fail to report for closure within the required time, and no
reports have been sent back within 15 days after notified by the Branch office, the
Branch office shall directly send to the Audit Committee for remuneration reduction
or cancellation. Appraisals will also be conducted by Lawyer Appraisal Commission
(hereinafter referred to as “The Appraisal Commission”) according to LAF’s Points of
Attention for Legal Aid Lawyer Appraisal.

4. Appealing mechanism

LAF’s appealing mechanism aims to protect the rights of the applicants and
clients as well as to improve quality of legal aids. The parties applicable include LAF
staff, staff lawyers, members of Audit Committee, and legal aid lawyers. According
to Points Governing the Appointment of Legal Aid Lawyers, lawyers apply from the
Branch office to become the legal aid lawyers, Thus, appeals of legal aid lawyers shall
be investigated by the President of each Branch office in person or secretary shall be
appointed for the investigation. When necessary, an independent social representative
shall be appointed to participate in the investigation. After investigation, according to
violation, the President of Branch office shall be able to advise, consult, and encourage
the improvement with the punishment of three-year termination of appointment. The
President shall have the right to send the appraisal to the Appraisal Commission.

From 2010 to September, 2014, there were 361 appeals of legal aid lawyers
made, and among them, 124 depending on violations were punished including:
lawyers did not meet those clients during prison and sentence, lawyers did not
prepare documents required, lawyers prepared documents without due care,
lawyers appointed non-lawyers to represent clients in court proceedings, lawyers
did not present the clients in court proceedings and did not authorize other lawyers
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to do so to the court, seals and signature made without the approval of the related
parties, lawyers presented the clients in cases of Procedure of Third Instance without
submitting causes of appeals within the required time.

5. Appraisal mechanism of legal aid lawyers

In order to ensure legal aid quality, LAF set up the Commission in charge of
lawyer appraisals composed of 9 members. Besides Secretary-General, there are one
judge (recommended by the Judicial Yuan), one prosecutor (recommended by the
Ministry of Justice), two lawyers (recommended by national bar associations), and two
social representatives or scholars and experts with legal or other professional fields
retained by the Board of Directors serving a three-year term respectively.

According to Point 6 of Appraisal, sources for LAF to conduct appraisals include
(1) performance quality results from the questionnaire; (2) decision made by the
President of Branch office to send for appraisal; and (3) appraisals deemed necessary
to improve the service quality of lawyers. Based on violation determined by the
appraisal, the Commission shall have the right to request improvement in writing
according to Point 24 of Appraisal, suspend appointment for the maximum period of
three-year, remove from legal aid lawyer list, and punishment according to Lawyer’s
Act given by the Lawyer Discipline Commission (hereinafter referred to as the
Discipline Commission).

Between 2007 and September, 2014, 51 legal aid lawyers were disciplined by the
appraisal agency with reasons below: violation to ethical code of lawyers ( about 33%,
for example, delay the appeal time and failure to make appeal); doubts of legal aid
quality (45%, for example, failure to prepare documents, provision of over simplified
documents, failure to present the clients at the court, without meeting the clients
or working with bad attitude), violation to LAF rules and regulations (16% such as
violation to Guidelines including the appointment of non-lawyers to represent clients
in the court proceedings, failure to inform LAF to apply for security procedure and
guarantee documents), and failure to incorporate with LAF administrative affairs (about
6%, for example, the refuse to turn in documents for appraisal or false information
reported in the case closure). Among them, delay to submit reasons for the Procedure
of the Third Instance greatly affects the rights of clients. LAF generally suspend the
legal aid services of lawyers and send them to the Discipline Commission. But the
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discipline agency often resolved to give defamation punishment, and that shows the
unbalance between processing and violation. LAF according to laws has appealed for
the second reviews.™

The lawyer appraisal mechanism helps to eliminate lawyers who practice law with
poor quality and recognize the good ones. Till now, 24 lawyers have been honored
and recognized on the annual celebration of LAF. These awarded lawyers work with
sincerity and positive attitude and have been highly recognized by the clients. They
present complete and persuasive reasons in the statements of written documents and
demonstrate high services quality in their profession.

There are several challenges below for LAF lawyer’s appraisal mechanism:
(1) the need to establish appraisal standards: LAF clients are the minority and they
involved in issues without market orientation, and therefore, legal aid lawyers need to
be professional and shall show their empathy. Hence, the appraisal mechanism shall
be focused on finding out those who are suitable to provide legal aid services not to
punish and eliminate a small number of lawyers. In order to achieve this purpose, we
need to establish the evaluation standards; (2) the link to other mechanism: LAF has
overlapped case closure review system, appeal system, and lawyer appraisal system
and how to prevent loops or repetition requires more efforts; and (3) how to construct
standard operational procedure for the quality of lawyers is the common challenge
faced by the LAF and the legal field.

IX. Conclusion

Lawyers have the mission to protect human rights, realize the access to justice,
and promote democracy and shall be autonomous based on the ethical consciousness
to protect the dignity and honor of the profession. However, lawyers practicing law in
Taiwan pay less attention to the ethical code. After the establishment of LAF, in lieu
of the insufficient self autonomous management of lawyers to ensure the rights of
clients, we have to adopt the above mechanism to control quality. But with significantly
low remuneration compared to market prices, we often receive critiques about the
efficiency to improve quality. It is indeed very difficult to find the balance.

Comments

16: Taiwan s lawyer discipline system classifies into discipline and the second review procedure operated by the Commission; disciplines include warning,
defamation punishment, termination of less than two-year legal services, and delisting. According to Article 42 of Lawyer s Act, when a group that sends the
discipline request holds objection for the decision made by the Lawyer Discipline Commission, it shall appeal for the second review by the said Commission.
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In compliance of the first paragraph of Article 14.1 of International Covenant
on Civil and Political Rights, “All persons shall be equal before the courts and
tribunals. In the determination of any criminal charge against him, or of his rights
and obligations in a suit at law, everyone shall be entitled to a fair and public hearing
by a competent, independent and impartial tribunal established by law” and Sub-
paragraph 5 of the same article, “Everyone convicted of a crime shall have the right to
his conviction and sentence being reviewed by a higher tribunal according to law,” the
establishment purpose of legal aid institutions is to help the minority and protect their
rights to litigate. Hence, the LAF shall work hand in hand with the minority, and in the
near future, the LAF will work more actively to assist legal aid lawyers to realize each
international covenant, to provide legal aids by lawyers with sincerity and professional
abilities, to establish quality control mechanism, to facilitate the protection right of the
clients, and to ensure the rationality of remuneration paid to legal aid lawyers. It is
hoped that participants of Taiwan’s legal aid services (staff and legal aid lawyers) to
work with sincerity and passion and continue carrying out the goal to protect the legal
right of the people in need like what we have done in the past decade.
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National Report

1. Country Information - Australia

Australian has a population of 23.6 million people and a Gross Domestic Product
of 1,500 US$hbn. Percentage of population in poverty: In 2010, 12.8% of Australians
lived below the poverty line, measured being below 50% of median income.

2. Main providers of legal aid services in Australia

There are 5 main legal aid service providers in Australia:

* Legal aid commissions — Australia is a federation that is divided into 8
States and Territories. Each State and Territory has a legal aid commission,
established by statute. Consequently there are 8 legal aid commissions. Legal
aid commissions are funded by the Commonwealth and State governments
and are the largest providers of legal services to financially disadvantaged
people in Australia. Legal aid commissions have a main office in each State
or Territory capital city and also regional offices across their jurisdiction. Legal
aid commissions use a mixed service delivery model through which legal
representation services are provided by employed lawyers and also private
lawyers.

« Community legal centres — there are about 200 community legal centres
in Australia located in metropolitan and regional areas across Australia.
Community legal centres work with their local geographic catchment area or
in a specialist area of interest such as tenancy or disability discrimination,
and have close connections to their respective communities. They primarily
provide advice and/or information and referral, community legal education and
some case work services. Community Legal Centres are mostly funded by
the Commonwealth and/or State/Territory governments, although some do not
receive any funding and rely exclusively on volunteers.

* Aboriginal and Torres Strait Islander Legal Services — There are 8 ATSILS.
ATSILS are Aboriginal community controlled and funded by the Commonwealth
government to provide legal assistance including legal representation to
Aborigines and Torres Strait Islanders. Aboriginal and Torres Strait Islander
peoples are also able to seek legal assistance from legal aid commissions if
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they wish.

* The Family Violence Prevention Legal Services - There are 14 Aboriginal
community controlled FVPLS funded by the Commonwealth government
to provide front line legal assistance services to Aboriginal and Torres Strait
Islander victims of family violence. Many of the FVPLS are in remote areas.

» Private profession — members of the private legal profession will represent
people on a grant of legal aid. About 70% of legally aided representation work
is done by the private legal profession. They also volunteer at community legal
centres and do occasional free legal work.

My role is the chief executive officer of Legal Aid Queensland, which is
Queensland’s legal aid commission. We are the third largest legal aid commission
in Australia, with an annual budget of about $110M, 14 offices, and about 440
employees. We also have a network of about 350 private law firms who are available
to do legal aid work.

The directors of Australia’s 8 legal aid commissions work closely together and are
member of a collective body called National Legal Aid.

Across Australia, we work very closely with our colleagues in the community
legal centres, the Aboriginal and Torres Strait Islander Legal Services, the Family
Violence Prevention Legal Services and the private profession to provide a matrix of
complementary services. Each state/territory has a collaborative group that meets
regularly, and nationally representatives of respective peak bodies meet as the
Australian Legal Assistance Forum (ALAF) at least twice a year to discuss future
directions for legal assistance.

As | work for Legal Aid Queensland, the remainder of this paper focusses on
services provided by legal aid commissions and specifically Legal Aid Queensland.

3. Legal aid commissions and recent business figures

As mentioned earlier, Australia is a federation, with a national Commonwealth
government, and eight State and Territory governments. There are eight Legal
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Aid Commissions throughout Australia, representing each State or Territory. The
Commissions are independent statutory authorities, established under the respective
State or Territory enabling legislation. Each legal aid commission has a board, a
director, and employees.

Applications for legal aid across Australia in 2013-14 were as follows:

*received - 160,895
* approved - 129,853
* refused — 28,892

In terms of the types of matters aided, in 2013-14, legal aid commissions across
Australia granted aid in the following areas:

e criminal — 80,755
 family — 45,277
* civil - 3,821

Other services provided by legal aid commissions, using 2012-13 figures, include:

* 16 million information and referral services, community legal education
activities and website page views

» 374,000 instances of legal advice and minor assistance

» 382,000 duty lawyer services

» 8,000 family dispute resolution conferences

4. Australia’s legal aid funding arrangements

Legal aid commissions received $618M in income in 2013-14, of which $213.7M
was provided by the Commonwealth government, $291M was provided by the State
and Territory governments, $85.6M was provided by State governments from interest
on solicitors trust accounts, and the remainder was from other sources (such as self-
generated income through client contributions).

The table below is taken from the National Legal Aid website and sets out funding
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details for all 8 legal aid commissions in 2013-14.

Commissions’ Budgeted Income and Expenses - 2013/2014
(excluding funding for CLCs)
Budgeted Income Eudgeted
xpenses
LAC CW Input | State Input | Spec.Trust el
. . : Generated |Total Income
Grants($ Grants ($ &Statutory Income($' ($' 000) Total
000) 000) Interest($' 000) 000)
NSW* 66,964 109,418 35,347 7,451 219,180 223,042
VIC* 46,300 67,886 25,663 5,820 145,669 143,695
QLD 46,509 44,201 19,351 3,895 113,956 113,956
SA 16,832 20,231 2,941 2,543 42,547 44,701
WA 22,227 33,158 1,000 5,185 61,570 62,918
TAS 6,483 5,933 0 335 12,751 13,330
ACT* 4,468 5,778 1,328 598 12,172 12,507
NT* 3,950 4,785 0 1,504 10,239 10,273
Total 213,733 291,390 85,630 27,331 618,084 624,422

5. Evaluating performance

Legal aid commissions use various methods to evaluate their performance.
Methods include:

- Reporting to government funders about performance against benchmarks
established in service delivery agreements. For example the current
Commonwealth funding agreement requires legal aid commissions to report
annually against a range of performance benchmarks.

- Reporting annually to their respective State and Territory parliaments. Legal
aid commissions provide an annual report about their performance that is

usually tabled in their respective State or Territory parliament, and made
available to the public on the web.

- Reporting to boards about performance. Each legal aid commission provides
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regular reports to their boards about performance. For example, at Legal
Aid Queensland we provide a financial report, a report on our achievement
of government performance benchmarks, and also report on a range of
performance indicators relating to efficiency, quality and timeliness of services.

- Client satisfaction surveys

- Various reviews, conducted by internal or external bodies. Two recent reviews,
publicly available on the web include:

- Review of the National Partnership on Legal Assistance Services by Allen
Consulting

- Access to Justice Arrangements inquiry conducted by the Australian
Government Productivity Commission.

6. Service delivery methods

Legal aid commissions use a mixed service delivery model, which means that we
deliver services through employed lawyers and also through private lawyers. While
the use of private lawyers varies across jurisdictions, across Australia about 70% of
legally aided legal representation work is undertaken by private lawyers.

Most legal aid commissions maintain panels of quality assured law firms who
enter into an agreement with the legal aid commission to provide legal aid services.
Panels are typically based on areas of law, and also types of matters. For example,
there may be a general crime panel and a special panel for large trials. To be listed on
the panel, law firms must demonstrate that they have relevant experience in the area
of law.

The agreements between legal aid commissions and law firms will usually
address issues relating to service quality. For example the agreements used by Legal
Aid Queensland includes provisions about supervision of junior lawyers, requires
compliance with case management standards, and also co-operation with file audit
processes.
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The rules and procedures for assigning approved cases to legal aid lawyers vary
from commission to commission depending upon local circumstances. At Legal Aid
Queensland there is no choice of solicitor, which means that we have the capacity
to direct a grant of aid to a particular law firm or to one of our employed lawyers if
we choose to do so. Most of the time, however, if a law firm electronically lodges an
application for aid, then the same private law firm is assigned the approved grant of
aid. In the case of an application lodged by a client, our employed lawyers are usually
provided with the first opportunity to have the case assigned to them. However if they
are unavailable to take on the matter because they already have a sufficient file load
or because there is a conflict of interest, then the matter is allocated to a private law
firm. The method of allocation is simply a listing approach.

Wages paid to lawyers also vary between legal aid commissions. At Legal Aid

Queensland we based our wages on government pay rates, and as a result are
competitive with other government agencies for lawyers.

7. Types of legal aid services and types of matters aided

Legal aid commissions provide legal services to financially disadvantaged
peoples in areas of law such as crime, family, child protection, domestic violence and
a range of civil law areas such as anti-discrimination and consumer law.

The services provided by legal aid commission include:

- Community legal education

- On-line and face to face legal information and resources, such as publications

- Legal advice and minor assistance. Minor assistance involves minor follow up
services to advice such as drafting letters.

- Duty lawyer services, referring to court based legal services. Criminal law duty
lawyers represent defendants on charges. However family law duty lawyer

services, are more akin to a court based advice service.

- Dispute resolution services. The dispute resolution services provided by legal
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aid commissions are principally family law lawyer assisted dispute resolution
services which seek to achieve a negotiated outcome to family disputes and
so avoid the need for a family court hearing.

- Legal representation services.

Some legal aid commissions have call centres to triage requests for legal
assistance. All legal aid commissions have websites, which are well utilised by
Australians to obtain legal information.

Legal aid commissions use a mixed service delivery model, which means that we
deliver services through employed lawyers and also through private lawyers. While
the use of private lawyers varies across jurisdictions, across Australia about 70% of
legally aided legal representation work is undertaken by private lawyers.

Numbers and types of grants of aid are included in Section 3.

8. Application procedures and criteria for granting aid

Legal aid commissions use strict criteria when granting aid for legal
representation. This way we can make sure we are using our funding to help those
who are least able to afford a lawyer.

We use three sets of criteria to determine if legal aid will be granted. These are
the means test, funding guidelines and in most cases, a legal merits test.

The means test looks at your income and assets to see if you are financially
eligible for legal aid. If you rely on government welfare payments for your income, you

will usually be eligible for legal aid, as long as your assets are within the set limits.

The guidelines tell us the types of cases we can fund, based on the priorities set
for us by the state and federal governments.

Some of the priorities for Legal Aid Queensland are:

- Criminal law
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District and Supreme Court criminal proceedings

Indictable offences in the Children’s Court (these are serious offences)
Appeals to the Court of Appeal or High Court

Magistrates court committal hearings where the maximum penalty is more
than 14 years in jail

o Bail applications.

o O O O

- Commonwealth Family law
o Urgent matters where a child's safety or welfare is at risk or the applicant's
safety is at risk
o Urgent matters where there is an immediate risk of a child being removed
from Australia or to a remote location in Australia
Separate representation of children
Parenting plans and orders
Location and recovery orders
Injunctions relating to family violence.

o O o O

- State Family law
o Child protection proceedings
o Domestic and family violence matters

- Civil law
o Discrimination matters.
o Consumer law matters.

Under the merits test we assess the merit of each person’s case by looking at:

- the legal and factual merits of the case and if it is more likely to succeed or fail
if it goes to court

- if a sensible person would risk their money to take the case to court

- if the benefit the applicant will receive from having a lawyer justifies spending
limited public funds on their particular case.
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9. Special services or standards designed specifically for
disadvantaged groups

Legal aid commission’s guidelines are often designed to assist access to services
for disadvantaged groups.

For example, many legal aid commissions operate call centres that filter access
to free legal advice services. The filtering criteria used for this purpose often involve
client characteristics such as intellectual disability or age, or type of law, such as
domestic violence.

In prioritising funds available for and deciding whether a grant of legal assistance
Is to be made, the particular circumstances of the applicant are often taken into
consideration. For example, the grant of aid guidelines used by most legal aid
commissions for family law matters priorities grants of aid for the following types of
non-urgent legal matters:

* there is, or is a likelihood of, domestic violence, especially if an allegation of
domestic violence has been made

» concerns as to the safety, welfare and psychological wellbeing of a child have
been identified and require further investigation

* the applicant has a language or literacy problem

* the applicant has an intellectual, psychiatric or physical disability

« it is difficult for the applicant to obtain legal assistance because the applicant
lives in a remote location

» the child/children are Aboriginal or Torres Strait Islander as defined under
section 4 of the Family Law Act 1975.

Also our grants of aid guidelines have been developed to help identify applicants
who would not usually meet our means test, but deserve special consideration
because they experience multiple disadvantages — such as living in a remote area or
having an intellectual, psychiatric or physical disability or other disadvantage.

10. Monitoring quality

Legal aid commissions utilise a range of different methods to measure quality. |
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have referred to how we monitor quality at Legal Aid Queensland.

First, for our employed lawyers we have a Quality Legal Services Framework with
a number of elements including a detailed set of case management standards, regular
file audits, and training. We have a performance benchmark of 90% satisfactory file
audit outcomes.

Second, for private lawyers, we also audit their legally aided files from the
perspective of both compliance with case management standards but also from a
financial audit perspective. Again we have a benchmark of 90% satisfactory outcomes.

Third, for grants of aid, we audit our grants officers’ files to ensure that they are
complying with policies and procedures. We also have a performance benchmark of
less than 6% of grants refusal being overturned on external review.

Fourth, we have a complaints system that is oversighted by a governance unit in
our corporate services area. All complaints are investigated and followed up, and we
have regular reporting on complaints outcomes to our executive management team.

Fifth, we conduct a client satisfaction survey once every two years.

11. Informing potential applicants of the availability of legal aid
services

All legal aid commissions have a range of strategies to make the community
aware of the availability of legal aid services.

Strategies utilised by legal aid commissions to make the community aware of the
availability of legal aid services include:

« Duty lawyer services. Due to their location at courts, duty lawyer services are
a practical way to raise awareness of legal aid services.

* Maintaining websites with information about service availability. There has
been strong growth in website usage in recent years.

* Issuing media releases about service availability, particularly in regional
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areas. For example, Legal Aid Queensland issues media releases about
the availability of family law duty lawyer services when the Family Court of
Australia visits regional centres.

» Distributing posters, pamphlets and other publications about the availability of
legal services to courts, other legal service providers, government agencies
and non-government organisations.

» Outreach work to smaller communities to raise awareness of services.

« Participating in community events.

» Operating call centres which are accessible through a toll free number

12. Reducing the amount of disputes which resort to the courts,
including law reform and community legal education.

Strategies utilised by legal aid commissions to reduce the amount of disputes
which resort to the courts include early resolution legal processes, community legal
education, and law reform.

Examples of early resolution legal processes include:
» Family law dispute resolution conferencing programs — see Section 7 above.

* Grants of aid for other mediation and conferencing — grants of aid are usually
available for mediation processes. For example, in child protection matters,
grants of aid are available for court ordered conferencing.

In terms of community legal education, legal aid commissions also provide a
range of community legal education activities. Typical types of community legal
education activities include publications, information on websites, conducting
community legal education sessions for community members and also non-legal
community workers, and activities at community events.

At a national level, legal aid commissions seek to collaborate on community
legal education activities through the National Legal Aid Community Legal Education
Working Group. A good example of a national legal aid program was the What's the
Law? Australian Law for new arrivals resource to help newly arrived refugees and
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migrants understand the Australian legal system.

Legal aid commissions also engage in law reform. Following amendments
the National Partnership Agreement on Legal Assistance Services, our law reform
activities are largely restricted to responding to government requests for feedback on
law reform proposals, rather than pro-active advocacy for law reform.

13. Making services accessible through technology

As discussed above, legal aid commissions all maintain websites with information
about service availability. There has been strong growth in website usage in recent
years.

Many commissions also have systems that enable private lawyers to apply for
legal aid electronically, rather than in paper form. In Queensland, about 50% of all
applications are now electronically lodged.

Legal aid commission also utilise video technology to access clients in remote
locations or prisons. Legal aid commissions have not yet implemented any web based
legal advice systems; however there is growing interest in this area.

14. Difficulties encountered in promoting legal aid work in recent
years

Legal aid commissions have a great deal of freedom to promote legal aid
work. The only restriction on legal aid work imposed in recent years has been
amendments to the National Partnership Agreement on Legal Assistance Services, as
a consequence of which our law reform activities are largely restricted to responding
to government requests for feedback on law reform proposals, rather than pro-active
advocacy for law reform.

15. Mechanisms of co-operation with legal aid organisations
abroad

Australia’s legal aid commissions do not currently have formal instruments of
co-operation with legal aid organisations abroad. However legal aid commissions do
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provide training and support to some legal aid commissions outside of Australia. For
example in recent years Legal Aid Queensland has been hosting lawyers and other
officers from legal aid bodies in Papua New Guinea and the Solomon Islanders.
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1. Country Information

Leaal Aid Poverty Line &
gal Al Date of Percentage of Total No. of
County Organization : 2 -
Establishment Population in Practising Lawyers
Name
Poverty
Canada — 104,000
British BC - 10,000
Columbia Legal Services In the current Canada - 10% Lawyers doing legal
Canada Society form in BC - 1997 BC - 12.5% aid work;
Canada 10,450
BC 992
Tt | Aoty | ToulNo.o
oLl Cletp Received in the Past| Approved in the Appllcatlons Reilsee
Near PastYear in the Past Year
Canada Canada Canada Canada Canada
33.3 million [C$1.819.967.000 745,000 490,000 98,160
BC BC BC BC BC
4.14 million | C$219.994.000 40,300 27,350 12,900

2. Please describe the main provider(s) of legal aid services in
your country:

Canada has 13 provincial/territorial legal aid jurisdictions. Each jurisdiction has a
legal provider. Each jurisdiction is funded separately, sets its own criteria for legal aid
eligibility and the range of legal aid services it provides. Details of each plan can be
found through the following links:

» British Columbia

* Nunavut®
* Alberta « Northwest Territories
» Saskatchewan « Yukon
* Manitoba *The Nunavut Legal Services Board may
* Ontario be contacted as follows:
* Quebec

Maliiganik Tukisiiniakvik

P.O. Box 29

Igaluit NU XOA OHO

General Line (toll free) 1-866-202-5593
Poverty Line (toll-free) 1-866-677-4726

* New Brunswick

* Prince Edward Island

* Nova Scotia

* Newfoundland and Labrador
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What is the nature of the provider’s organization (ie, a government
department, an independent statutory body or association)?

Most Canadian legal aid plans are established as legal entities independent
of government. The smallest plans are often part of government; one planis a
non-statutory corporate entity.

If supervised by another authority, how does the provider maintain
independence in decision-making and in carrying out its duties and
responsibilities?

Most Canadian legal aid entities are governed by an independent board of
directors.

Please describe the legal aid organization and the recent business
figures:

BC’s Legal Services Society:
Mandate

The Legal Services Society (LSS) provides legal aid in British Columbia.
Created by the Legal Services Society Actin 1979, LSS is a non-profit
organization that remains independent of government. Our priority is to serve
the interests of people with low incomes.

Under section 9 of the LSS Act, the society’s mandate is: to help people
resolve their legal problems and to facilitate access to justice; to establish and
administer an effective and efficient system for providing legal aid to people in
BC; and to provide advice to the Attorney General about legal aid and access to
justice for people in BC.

Vision and mission

Our vision is a British Columbia where all people are able to find timely and
lasting solutions to their legal issues that improve their quality of life.

Our mission is to provide innovative and integrated services that enable clients
to effectively address their legal issues in a broad social context.
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Funding

The society receives approximately 90% of its revenues from the provincial
government. It also receives funding from the Law Foundation of BC and the
Notary Foundation of BC, which collect interest earned on lawyer and notary
trust accounts and pay a portion to LSS. The federal government reimburses
the province for legal aid costs related to immigration and federal prosecutions.
In 2012/2013, LSS had revenues of $83.5 million, including $78.4 million from
the provincial government, $3.8 million from the Law Foundation, and $510,000
from the Notary Foundation.

Governance

The society is governed by a nine-member board of directors. Five are
appointed by the Lieutenant-Governor in Council on the recommendation
of the Attorney General, and four are appointed by the Law Society of BC
after consultation with the executive of the BC Branch of the Canadian Bar
Association.

LSS is committed to strong corporate governance practices that enable public

accountability and transparency. Analysis of the matter types aided in the past
year.

Information services

Publications: Legal information, self-help manuals,
and legal aid awareness materials produced by the
Society.

Publications distributed:
256,254

LIOWs: Legal information outreach worker information

Client interactions: 8,216
requests.

LSS website: Features publications on various
aspects of the law, as well as information about LSS | Visits/month: 33,160
and legal aid services.

Family Law in BC website: Helps people to
understand and use the law to resolve their family law | Visits/month: 65,648
problems.
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Advice Services

Criminal duty counsel: Provide accused persons

procedures, and legal rights.

with advice about the charges against them, court | Client visits: 69,596

Immigration duty counsel: Duty counsel for people in

enforcement centre in Vancouver.

detention at the Canada Border Services Agency's | Client visits: 1,153

Family duty counsel and advice lawyers: Advice on
family law matters and child protection issues.

Client visits: 37,794

Brydges line: Province-wide, toll-free telephone
advice service for persons who have been arrested,
detained, or are under active investigation by a law
enforcement agency.

Calls handled: 18,834

Family LawLINE: Phone service for financially eligible

law issues (as of November 1, 2010).

people that provides information on a variety of family | Calls handled: 4,996

Representation by a lawyer

Criminal: Financially eligible clients charged with a
criminal offence who, if convicted, face a risk of jail
(including house arrest), direct loss of livelihood or
immigration complications.

Client referrals: 19,569

Family: Financially eligible clients facing situations where
their safety or the safety of their children is at risk, they
have been denied access to their children, or there is a
risk that a child will be permanently removed from the
province.

Client referrals: 3,708

CFCSA: Financially eligible clients whose children
have been, or are at risk of being, removed from the
client’s home by the Ministry of Children and Family
Development, or clients who are facing legal proceedings
initiated by the director of the MCFD, or if there are
custody or access issues relating to a child in the care of
the MCFD.

Client referrals: 2,544

Immigration: Clients whose cases have a reasonable
chance of success and who need help with a refugee
claim, have an immigration problem that could lead
to their removal from Canada or are appealing an
immigration decision.

Client referrals: 638
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(d)What is the number and percentage of cases conducted by in-house/staff
attorneys and legal aid lawyers in private practice?
98% of cases are handled by private practice lawyers.

3. Please describe your country’s (or organization) legal aid
funding arrangements:

Provinces and territories fund the legal aid programs. The federal government
(Canada) provides a contribution to that funding. Some legal aid plans in Canada also
receive private foundation funding and/or statutory income streams, typically from the
interest revenue from lawyers trust accounts.

(a) What are the sources and amount of legal aid funding?
In British Columbia more than 90% of funding comes from government. This is
typical of most Canadian legal aid plans

Are there caps on annual spending? No, in most cases there is not however
spending is typically limited by revenue. An exception is BC where there is a
statutory prohibition on deficit spending.

(b) Has your organization experienced large-scale funding cuts?

If so, what were the strategies for responding to such situation? There have
not been any major funding reductions since 2009. In that year LSS faced
a $2.5 million (3%) reduction in non-government revenue (as a result of the
global economic downturn. In 2002 LSS faced a 40% reduction in government
revenue. In both circumstances services and staffing were reduced; LSS
closed all but two offices and in 2002 laid-off 60% of its staff. LSS moved to a
contracted service model for applications, eliminated most of its staff lawyer
service delivery, introduced an enhanced family duty counsel model in lieu pf
representation in family matters , and moved to telephone and internet for the
delivery of information and advice services .

(c) What is the percentage of funding spent on paying lawyers’ fees and
costs, and on administration expenses respectively?
LSS administrative costs are 9.5%.
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(d) Does assistance extend to covering costs such as court costs,
government charges, and costs awarded against the legal aid recipient?
In BC legal aid covers Court fees but does not cover costs awarded against the
legal aid recipient. If costs are awarded in favour of the legal aid recipient they
are deemed to belong to the legal aid plan

4. How does your organization evaluate performance?

Staff are subject to performance planning and assessment, including file reviews.
Private lawyers are audited on a complaints basis. Overall service effectiveness is
assessed through extensive surveying. These evaluations are published at http://
www.legalaid.bc.ca/about/evaluations.php, What are the effective tools or methods of
evaluation? If your organization has established branch offices, -Monitoring of volume,
workloads and approval rates, staff lawyer and paralegal file reviews, and individual
performance planning and evaluation

5. Please describe the methods of service delivery in your
country (or organization): see 2(d) above

(a) Are the bulk of the approved cases conducted by in-house/staff attorneys
or by lawyers in private practice?
More than 95% by lawyers in private practice

(b) What are the conditions of registering as alegal aid lawyer?
Being a lawyer in good standing. Some cases and services are restricted to
lawyers with more experience.

(c) What are the rules and procedures of assigning approved cases to legal
aid lawyers?
Clients can select the lawyer of their choice (80% of cases) in the community
where the legal proceeding will take place. Where the client does not request a
lawyer LSS distributes cases equitably to lawyers with the requisite experience

(d) How do the salaries and fees paid to legal aid lawyers compare with the
general market rate?
BC legal aid salaries are less than market and as much as 30 less than
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comparable government lawyer salaries. Private lawyer rates are about 30%
of the rates a private client would pay. More detail on the rates paid to private

lawyers follows:

Private lawyers who represent legal aid clients or provide duty counsel services
are paid according to a schedule of fees and disbursements known as the
tariffs. Details of the tariffs are available on the LSS website at: http://www.Iss.
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bc.cal/lawyers/tariffGuide.asp.

The society uses a three-tiered system of tariff rates based on years of

experience.
Year of Call Block Tariff Hourly Tariff
Less than 4 years Amount specified in the tariff $83.90
4 or more s & less than 10 | Amount specified in the tariff plus 5% $88.10
10 or more years Amount specified in the tariff plus 10% $92.29

Note: most criminal law services are paid according to a block tariff rather than an hourly rate.

Note also that disbursement rates are not affected by tiered rates.

Enhanced fees

Enhanced fees may be available for senior counsel in cases LSS considers to

be complex criminal matters. To qualify for enhanced fees:

« The lawyer must have 12 years experience in criminal law or have
demonstrated to the satisfaction of LSS that he or she has proven

experience in criminal, and;
« at least 50 per cent of the lawyer’s practice must be criminal law.

LSS’s Enhanced Fees Policy is available at: http://www.Iss.bc.ca/lawyers/

enhancedFees.asp).

Enhanced Fees

Hourly Rate

Senior Counsel

$125.00

Junior Counsel

$62.93 - $83.90
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Exceptional responsibility premium

LSS will pay an exceptional responsibility premium of 15 per cent in cases
where Crown Counsel is being paid a premium in “Recognition of Exceptional
Responsibilities” (as per the British Columbia Crown Counsel Association
Agreement with Respect to Crown Counsel). This premium applies to very few
cases.

Lawyer fees

In 2012/13, lawyers earned a median amount of $36,137 for legal aid work.

6. Please describe the types of legal aid services provided in your
country (or organization), and the types of matters aided.

Information services

* Publications: LSS staff produce legal information and self-help materials in
a number of languages to help clients identify, avoid and resolve common
legal problems. Topics include: Aboriginal law; children; criminal; consumer
and debt; family law; housing; immigration and refugee law; pensions; and
welfare rights. A complete list is available at legalaid.bc.ca/publications.

* Family law website: Includes self-help guides, informational videos and
fact sheets on a variety of family law topics including custody, access,
guardianship, child and spousal support and uncontested divorces. The site
also includes direct links to court forms, legal information publications and
other helpful organizations. See familylaw.Iss.bc.ca.

* LSS website: Includes information about the Legal Services Society, how
to apply for a legal aid lawyer, information and advice services, online
publications office locations and more. See Iss.bc.ca.

» Clicklaw: LSS is a contributor organization for Clicklaw, a website designed
to give the general public access to all of the public information resources
available through participating legal organizations. See clicklaw.bc.ca.
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» Supreme Court Self-Help Centre: LSS works in partnership with
government agencies and community organizations to provide legal
information through the Supreme Court Self-Help Information Centre in
Vancouver. See supremecourtselfhelp.bc.ca.

« Advocate and education support: LSS provides community advocates and
intermediaries with legal education and advocacy training to help them
assist their clients.

* Legal Information Outreach Workers: LIOWSs help low-income people find
legal information and understand court forms. They also provide referrals to
other resources and give presentations at Aboriginal, women'’s, immigration,
social service, and other community agencies.

» Aboriginal Community Legal Workers: ACLWs provide legal information and
summary advice about family and child protection law, and issues such as
residential schools, housing, and wills and estates.

« Community Partners: Community partners provide free legal information
and direct clients to legal aid services. Alist of community partner locations
throughout BC is available at legalaid.bc.ca/legal_aid/communityPartners.

php
Advice services

» Duty counsel: LSS contracts with private lawyers to provide legal advice
(but not representation) at courthouses around BC.

Family duty counsel advise on family law matters and child protection
issues. They can also assist clients at family case conferences and judicial
case conferences.

Criminal duty counsel provide accused persons with advice about the
charges against them, court procedures and legal rights. Duty counsel can
also represent people at a guilty plea and sentencing, or on an application for
release.
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Immigration duty counsel at the Canada Border Services’ Vancouver
enforcement centre provide legal advice to people who are being held in
custody as a result of immigration proceedings. Duty counsel represent clients
at initial detention hearings and may represent them at subsequent hearings if
there has been a change in circumstances that could result in release.

+ Family law advice lawyers: Low-income parents experiencing separation
or divorce may be eligible for up to three hours of free legal advice from a
family advice lawyer. These lawyers can provide advice about: custody;
access; guardianship; child support; property (limited advice); tentative
settlement agreements; and court procedures. This service is available
at the Vancouver Justice Access Centre, the Nanaimo Justice Access
Centre, the Family Justice Centre in Kelowna, the New Westminster Family
Justice Centre and at courthouses in Kamloops, Prince George, Surrey and
Victoria . You must be referred to a family advice lawyer by a family justice
counsellor or a child support officer.

« Family LawLINE: Family LawLINE lawyers give brief "next step" advice
about family law issues such as custody, access, guardianship, child
support, spousal support, property division, family agreements, adoption,
and court procedures.

Criminal law telephone advice services:

*+ LSS maintains a province-wide, toll-free telephone advice service for
persons who have been arrested, detained or are under active investigation
by a law enforcement agency. This service is available 24 hours a day,
seven days a week.

+ LSS also maintains a province-wide, toll-free telephone advice service for
persons in custody awaiting a bail hearing outside normal office hours, on
weekends or on statutory holidays.

Clients must meet a financial eligibility test for family advice services.
There is no financial eligibility test for criminal or immigration duty counsel
advice.
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Representation by a lawyer

« Family: Representation by a lawyer is available to financially eligible clients

who are facing serious family situations where their safety or the safety of
their children is at risk; they have been denied access to their children on
an ongoing basis; or there is a risk that a child will be permanently removed
from the province. For more information, see the Family law services fact
sheet.

Child protection: LSS provides legal representation to financially
eligible clients who have a legal problem under the Child, Family and
Community Service Act and the children have been removed or are at risk
of being removed from the home by the Ministry of Children and Family
Development, the client is facing legal proceedings initiated by the Director,
or there are custody and access issues relating to a child in the care of the
Ministry. For more information, see the Child protection services fact sheet.

Criminal: Legal representation is available to financially eligible adults
who are charged with a criminal offence and if convicted, face a risk of jail
(including house arrest), loss of livelihood, or immigration complications
that could result in deportation. Legal representation is also provided to
financially eligible applicants who have a mental or physical disability that
prevents them from representing themselves or are Aboriginal, have a
defense based on Aboriginal rights, and their ability to follow a traditional
livelihood of hunting and fishing could be affected if convicted. Youth
charged with federal offences are also eligible for representation. For more
information, see the Criminal law services fact sheet.

Immigration: LSS provides legal representation for financially eligible
clients with cases that have a reasonable chance to succeed and who
need help with a refugee claim, have an immigration problem that could
lead to their removal from Canada to a country where they would be at risk
or are appealing an immigration decision. For more information, see the
Immigration law services fact sheet.

* Mental health: LSS contracts the Community Legal Assistance Society to
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provide representation services at Mental Health Review Panels hearings
for people who have been involuntarily detained in a mental health facility
under the Mental Health Act. CLAS and private lawyers also provide
representation at BC Review Board hearings under the Criminal Code for
people found to be not criminally responsible for a crime or unfit to stand
trial by reason of a mental disorder. For more information, see the Mental
health law services fact sheet.

* Appeals: Applicants who are financially eligible may receive legal
representation if they are responding to appeals initiated by another party
(such as a Crown appeal from an acquittal) and the case is one the society
normally would cover. Otherwise, LSS funds only those appeals that fall
under the society’s regular coverage criteria and have a reasonable chance
of success.

* Prison law: Legal representation may be provided for prisoners facing
internal disciplinary hearings, involuntary transfers to higher security,
detention hearings at the point of statutory release, segregation, and parole
suspension or revocation.

7. Please describe application procedures and the criteria of
granting legal aid.

Individuals apply in person or by telephone. LSS provides in person application
services at major courthouses and through local offices and agents .

Eligibility guidelines are as follows:
Financial eligibility for legal representation

To be eligible for legal representation, the case must fall within LSS’s coverage
rules and the applicant must meet LSS’s financial eligibility rules. Verification of
income, personal property, assets, and expenses is required. The onus is on the

applicant to satisfy LSS eligibility requirements.

LSS’s financial eligibility guidelines are based on Human Resources Development
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Canada’s “Market Basket Measure” of goods and services adjusted by LSS for inflation.

Household Size Net Household Monthly Income Personal Property Exemption
1 $1,480 $2,000
2 $2,070 $4,000
3 $2,670 $4,500
4 $3,260 $5,000
5 $3,850 $5,500
6 $4,450 $6,000
7 or more $5,040 $6,000

- Household income: Usually includes all money or benefits earned or received
by adult family members who are living together. A limited number of income
sources are not included such as the BC family bonus and child tax benefits. A
limited number of deductions are also made including daycare expenses, required
medication, and child or spousal maintenance payments.

- Personal property: Includes but is not limited to: accounts receivable; antiques;
bank accounts; cash; collections (coins, stamps); household furnishings;
insurance policies; jewelry; livestock; other personal property; pending
settlements; recreational equipment; recreational boat; stocks/bonds/investments;
and works of art.

- Assets: Applicants whose income is below the guidelines may own some assets
and still be eligible for legal representation. However, if their share of equity in
assets is above the asset guidelines, they are ineligible for legal representation
regardless of their net monthly income.

Generally the family home is not exempt if the applicant’s available equity in it
exceeds $100,000. Exceptions include when a lending institution denies the
applicant a loan against the property and, in family cases, when the applicant and
opposing party lived in the family home.

Applicants are ineligible if their total share of disposable real property (other than
the family home) exceeds $10,000.
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Applicants are ineligible if their total share of equity in vehicles exceeds $15,000.
Exceptions include a moderately priced vehicle for employment, or a vehicle
needed for personal use in a remote area, or a vehicle modified to accommodate a
disability.

Applicants are ineligible if they have any available equity in business assets unless
the assets are required to generate the person’s income, the applicant cannot
borrow against them, or the assets cannot be sold within a reasonable time for fair
market value.

Applicants are ineligible if their total equity in personal property or savings
exceeds the limits based on household size. RESPs and children’s savings are
exempt.

Residential school settlement payments (except for monies paid as an income
replacement) are exempt from LSS’s asset test for legal representation services.

- Reassessments: Clients may be reassessed to determine if they are still financially
eligible for legal representation. Reassessments may occur if a client’s financial
circumstances change, the client changes lawyers, or the client receives money or
assets as a result of the case. If the client is no longer financially eligible, his or her
referral is terminated and the client must make private arrangements with his or
her lawyer.

Financial eligibility for legal advice

LSS uses a separate financial eligibility test for LawLINE advice services and most
family duty counsel and family advice lawyer services.

Financial Eligibility Guidelines for Legal Advice
Household size Net monthly income
1-4 $3,265
5 $3,860
6 $4,470

7 or more $5,055
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There is no asset test for advice services.
Services with no financial eligibility requirements

There are no financial eligibility requirements for:

- Legal information

- Criminal duty counsel

- Immigration duty counsel

- Criminal telephone advice services.

8. In order to satisfy demand:

(a)Are there services or standards specifically designed to help
disadvantaged groups, such as women, children, indigenous people,
labor and residents living in remote areas?

Yes for Aboriginals facing hunting and for fishing charges where an aboriginal
rights defence is available.

(b) Are there special standards or rules for deciding whether (and how much)
legal aid resources should be allocated to assist complex cases (eq,
environmental lawsuits or other class action lawsuits)?

Yes but only for large and complex criminal prosecutions.

9. How does your organization monitor the quality of legal aid
lawyers’ services?

Investigations are launched based on LSS staff concerns or on receipt of
complaints from clients, lawyers, judges, or others.

10. How does your country (or organization) inform potential
applicants (particularly residents living in remote locations) of
the availability of legal aid services?

In BC LSS advertises in telephone directories, in criminal cases police advise
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of the right to legal advice and make contact available, and LSS works closely with
intermediaries who facilitate clients accessing legal aid.

11. How does your organization help to reduce the amount of
disputes which resort to the courts? Does your organization
participate in law reform or offer legal education to the public? If
S0, please describe these activities or services.

In BC LSS focusses on assisting people to resolve their legal problems, this is part
of the statutory mandate. LSS ensures that a full array of relevant and useful advice
and legal information is available throughout the province. These services please refer
to answer 6.

12. Please describe recent initiatives which made services
accessible through the use of technology. If self-help services are
available, please comment on the effectiveness of these services.

LSS utilizes two websites to deliver legal information; a general service corporate
site at http://www.Iss.bc.ca/ and a website dedicated to family law issues at http://
www.familylaw.Iss.bc.ca/ . LSS evaluates the utility of its self-help services, see for
example our most recent family services evaluation at http://www.legalaid.bc.ca/about/
evaluations.php

13. Please describe the difficulties encountered by your country
(or organization) in promoting legal aid work in the recent years,
and the strategies for responding to these difficulties.

Repeated funding reductions cuts have severely reduced the society’s capacity to
support justice reform and pursue other opportunities. Demand for legal aid services
Is affected by decisions made elsewhere in the justice system in most cases it is not
obvious that the impact on LSS’s budget is considered.

Current funding is inadequate to meet the legal needs of low-income people, to
support an efficient and effective justice system, and to support LSS participation in
reform initiatives.
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LSS salaries are below those of similar positions in government and private
industry making it difficult to attract and retain staff.

In each of the past six years groups of legal aid lawyers have withdrawn services
to protest inadequate service levels and poor remuneration (these rates have
increased only once in the past 22 years and are below what government pays for
similar work). The number of lawyers accepting legal aid cases dropped 40% from 1995
to 2010.

Non-government, interest-based revenue is dropping.

An absence of “systems thinking” among justice system institutions results in
collateral costs to LSS.

Like many other Canadian legal aid plans LSS works with government
stakeholders, the judiciary and lawyers to support increased government funding for
legal aid. In 2012 LSS published a report, Making Justice Work, that stressed that legal
aid should be seen as an investment in justice efficiency and effectiveness (http://www.
legalaid.bc.ca/assets/aboutUs/reports/submissions/makingJusticeWork.pdf).

14. Has your country (or organization) established any
mechanisms of co-operation with legal aid organizations abroad?

No

15. How does your country (or organization) adopt United
Nations legal aid principles and guidelines in policies and
services?

No formal steps have been taken although all of Canada’s plans are considered to
be compliant with the standards
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Ministry of Justice, U.K.
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National Report

1. Country Information

- Country: England and Wales

- Legal Aid Organisation name: Legal Aid Agency

- Date of establishment: 1st April 2013

- Total number of practising lawyers: 140,000 (Barristers and Solicitors combined-
private practice)

- Total number of PDS (in house): 48

- Population: 57 million (2013)

- GDP: $2.5 trillion*

- Poverty: 16.8% of the population are in poverty®

- Total number of applications received in the past year: in total we provided
1.8 million acts of assistance; we received 630,000 applications for legal aid
representation.

- Total number of applications approved in the past year. we granted 600,000
applications

- Total number of applications refused in the past year: we refused 28,000
applications.

2. The main providers of legal aid services in your country

(a) We contract with private legal firms who provide our services. They can
instruct barristers and experts to assist them in the case. We also employ a
small number of public defender service solicitors and barristers.

(b) The public defender service maintains independence from the Legal Aid
Agency and the Ministry of Justice. Public Defender Service (‘PDS’) lawyers
are able to operate and advise clients free from any risk or suggestion of
political or other interference. The independence of the PDS is set out in
the PDS code of conduct and includes a number of provisions which impose
duties on their lawyers.

3. The Legal aid Agency organisation and recent business figures

Comments
1: GDP figure stated is UK wide GDP.
2: Institute of Fiscal studies (2014 report) measured before housing costs
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(a) The Legal Aid agency (‘LAA’) is an executive body of the Ministry of Justice.
It was established in April 2013 following the introduction of Legal Aid
Sentencing and Punishment of Offenders Act 2012. The LAA replaces previous
services that administered legal aid such as the Legal Services Commission.

(b) The following matter types were aided last year (2013/14): Total Legal Aid
Spend: $2.9billion

- Family $1.2billion

- Other Civil $0.1billion

- Police Station $260million

- Magistrates Court $325million
- Crown Court $980million

(c) The PDS undertakes a small amount of work equating to approximately 0.14%
of the total legal aid spend.

4. The Legal Aid Agency’s funding arrangements

(a) The legal aid budget forms part of the Ministry of Justice’s Budget. In 2013/14
the actual spend was $2.7bn. This budget is set in consultation with the
Treasury and the amount of spending is agreed annually.

(b) In 2012 the Legal Aid Sentencing and Punishment of Offenders Act 2012 was
introduced this led to scope cuts and spending cuts in civil legal aid through
a programme called legal aid reform. In 2013 the Legal Aid Transformation
programme was introduced this has introduced scope cuts for prison law and
fee cuts for crime.

(c) 94% of the fund is spent on paying lawyers’ fees experts, PDS and charities.
6% was spent on administration expenses.

(d) In most cases legal aid can cover court fees where representation at court is
required and provides protection to legal aid recipients where costs awarded
against them.
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5. Evaluating performance

The LAA evaluates performance of providers through the use of peer review.
Peer review is an independent quality assessment tool and is undertaken either on
a sample basis or a targeted basis, the files are evaluated using a standard criteria
and ratings system. Ratings are awarded based on the quality of advice and legal
work. The quality of advice is assessed on a 1-5 rating with one being excellent and
five being failure in performance, if a provider receives a four or a five then a further
review will be conducted if the rating is not improved, this could have an impact on the
providers contract. The LAA also uses contract management mechanisms to monitor
guality and evaluate performance of providers. These include; auditing firms and Key
Performance Indicators (‘KPI’s) which measure the providers’ performance against the
contract and allow contract managers to identify key areas of concern.

6. Methods of service delivery

(a) The bulk of legal aid cases are undertaken by private practice lawyers
although some criminal cases are undertaken by the PDS.

(b) Legal Aid lawyers must hold a legal aid contract in order to undertake legal aid
work, to be awarded a contract they must me the criterion set out in the tender
such as the quality standards, regional presence, financial stability criteria etc.

(c) Clients are able to select their own legal aid solicitor (provided they hold a
contract in the relevant category of law) or chose a duty solicitor (in crime) to
represent/ assist them in their case. If the client selects the duty solicitor in
criminal cases then the duty solicitor will be assigned on a rota basis and will
be contacted by the police to let them know that there is a client waiting.

(d) This information is not available.

7. The types of legal services provided in England and Wales

Legal aid is available for both civil and criminal matters. A table setting out the
categories of law which are covered and the types of advice available in each area is
set out in annex A.
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8. Criminal legal aid application process and criteria for granting
legal aid

To apply for criminal legal aid in the magistrates’ court and the Crown Court a
provider must submit an application form and supporting financial evidence. This can
either be on a paper form or the e-form, an electronic version of the form that allows
providers to submit their application online. Clients who are not passported and whose
annual income exceeds the threshold ($20,491) per annum must submit a financial
statement. Legal aid applications should be submitted either to the court or to the LAA
(depending on the location).

Civil legal aid consists of a number of different forms of legal services, the funding
of which is governed by a number of civil legal aid regulations. In order to apply
for legal aid the client will usually need to provide information to satisfy a financial
eligibility test and an assessment that the case is meritorious for public funding, for
example the prospects of success are good. While legal aid for some advice and
assistance can be granted by the provider, usually where advocacy or representation
at court is required, the application will be made to the Legal Aid Agency to grant
funding.

9. Special services or standards designed specifically for
disadvantaged groups

(a) Government departments have a duty, in accordance with section 149 of the
Equality Act 2010, to have due regard to the need to:

- eliminate discrimination, harassment, victimisation and any other conduct
prohibited by or under the Equality Act 2010;

- advance equality of opportunity between persons who share a Relevant
Protected Characteristic and persons who do not share it; and

- Foster good relations between persons who share a Relevant Protected
Characteristic and persons who do not share it.

All legal service providers that hold a contract with the Legal Aid Agency
are required to meet the specific equality and diversity requirements included
within the contract (e.g. as set out in section 5 of the 2014 Standard Civil

133



2014

= 2014 International Forum on Legal Aid

Contract Standard Terms). All legal aid contract holders are also required
to ensure that the advice services they provide are accessible to all clients
across England and Wales.

Additionally, as an entry requirement to obtaining a legal aid contract,
legal service providers must hold a recognised quality standard (i.e. either the
Specialist Quality Mark Standard, the Mediation Quality Mark Standard, or the
Law Society’s Lexcel Practice Management Standard). All of these quality
standards require the legal service provider to have in place equality and
diversity process in place with is available and followed by all staff.

The CLA advice service can benefit many people who may have difficulty
accessing face-to-face advice services during normal working hours e.qg.
disabled people, people with caring responsibilities

The CLA service utilises are range of service adaptations to support
people to access the service including:

- An interpretation service for people who have limited or no spoken English,
including British Sign Language users who can use a digital video relay
interpretation service. Welsh language staff are also available

- The option to ask someone to communicate with the service on their
behalf.

- There are clear protocols to protect the privacy of all users, although this
can be of particular benefit to victims or abuse.

- All staff are required to complete specific training on how to support all our
users e.g. supporting victims of abuse, disabled users and suicidal users.

(b) When a civil case becomes complex and expensive it may need to be
managed under a very high cost case contract. A civil high cost case is any
civil case where the final costs either to settlement or final hearing are likely to
exceed $40,000.

10. Monitoring quality
The LAA monitors quality through the use of peer review (see question 5) and
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contract management mechanisms. There are also certain standards that must be met
before an organisation can be awarded a contract for example the organisation must
hold or obtain a recognised quality mark and have supervisors who have experience
in the relevant category of law. Hugh Barrett will discuss quality mechanisms and how
the LAA monitors quality in detail in his presentation.

11. Advertising legal aid

In criminal cases potential applicants are informed of their right to legal aid upon
arrest. This is a statutory requirement. Posters also advertise the availability of legal
aid in magistrates’ courts and the police stations.

In civil legal aid the gov.uk website contains a tool to find a local legal adviser
based on town or postcode. There is also a national telephone line that includes a
diagnostic facility and can signpost eligible clients to their nearest legal aid provider.

In addition to this representatives of the professional bodies such as the Law
Society have launched advertising campaigns highlighting the availability of legal aid.

12. Reducing the number of court disputes

Civil Justice policy rests with the Ministry of Justice (MoJ) although the LAA
works closely with the MoJ in implementing such policy developments. The MoJ has
strategies to increase awareness of mediation and the availability of legal aid in order
to encourage individuals to resolve issues as early as possible and outside of court
proceedings. These strategies have included publicity campaigns and requiring parties
bringing court proceedings in private family law matters to first consider mediation.
Later this year the LAA will also begin paying for the first Family Mediation session for
both parties where one party is financially eligible for legal aid.

13. Developing a digital service

The CLA advice service launched in 2004, initially only a telephone based advice
service, has been developed to enable people to communicate with CLA staff digitally
via the government website gov.uk. An online calculator also enabled them to make
an initial self-help assessment of whether they may be financially eligible for legal aid
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before contacting the service.

In 2012 this calculator was replaced with a self-help tool that would enable
people to check whether their problem fell within the scope of legal aid as well as
their financial eligibility. Depending on the result users are then directed to a legal aid
provider or an alternative source of help.

In 2013 a digital transformation project was launched to redevelop the
existing CLA digital service into a fully Digital by Default service in line with the UK
Governments Digital Strategy. The new service is expected to be launched late in
2014,

The gov.uk service will enable people to complete a more accurate assessment
of whether they will qualify for the CLA advice service, funded by legal aid. Where
they do qualify they will be able to complete relevant details about their problem and
their finances for review by CLA staff before contact is made to provide advice.

14. Please see question 11.

15. Promoting legal aid

The LAA has established mechanisms of co-operation with legal aid organisations
in Northern Ireland, the Republic of Ireland, Scotland, the Channel Islands and the
Isle of Man.

16. Within England and Wales, all public bodies (including the
LAA) have a duty to ensure that all services are compliant with
the European Convention on Human Rights in particular with
Article 6.1 (the right to a fair trial).
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Annex A
Civil Legal Aid (Covering advice and
representation) CflmlnAéil('jLega| Description
Category Description
In relation to an abuse of
position or power by the
police or-any other public This includes advice when
authority with the power .
. X a person voluntarily attends
Actions to prosecute, detain, or L ; : )
; . . Advice in the | a police station and advice
against the imprison or where the case . . .
. . . e police station | where a person is arrested
Police is a claim for personal injury . .
: and questioned outside of
based on allegations of . .
: the police station.
deliberate abuse of a person
whilst in the care of a public
authority or other institution.
In relation to community care Advice and
. assessments, issues around | representation
Community . .
the delivery of services, at the
Care L .
grants for the provision of magistrates
services for disabled persons court
Specifically in relation to
claims for damages in .
- - . Representation
Clinical respect of clinical negligence .
. . . in the Crown
Negligence | which caused a neurological
. : . Court
injury to a infant which left
them severely disabled.
Representation | These are cases that are
Where the client owns their in the Crown classified as Very High Cost
Debt own home and is at risk of Court (Very Cases; they must be likely

losing that home

High Cost
Cases)

to last for over 60 days and
involve complex matters.

Discrimination

In relation to the Equality
Act 2010 and predecessor
legislation

Prison law
advice and
assistance

Prison law is available
for disciplinary cases that
engage article 6.1 of the
ECHR, parole board cases
in which the parole board
has the power to direct the
release of the prisoner and
in disputes involving the
calculations of a client’s
sentence.
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Civil Legal Aid (Covering advice and representation)

Criminal Legal Aid Description
Category Description
Judicial review
: Special Educational Needs and | proceedings where
Education i
discrimination only they are related to a
criminal case
All public law family cases and those . .
. : . . Proceedings in
. private law family (children and finance :
Family . ! . ) relation to Proceeds
disputes) where there is a risk of child .
o of Crime Act
abuse or domestic violence
Family Family Mediation and supporting legal
Mediation advice.
Housin Where the client rents their home and
9 is at risk of losing that home.
Cases under the refugee conventions
and cases involving Articles 2/3 of the
Immigration | Human Rights Convention; advice on
and Asylum | immigration detention; immigration

advice to victims of trafficking or
domestic violence.

Mental Health

Civil legal services in relation to matters
arising from the Mental Health Act
1983, the Mental Capacity Act 2005 and
5(2) of Repatriation of Prisoners Act
schedule 1984. Advice and assistance
on inherent jurisdiction of the High
Court in relation to vulnerable adults.

Public law challenges to the acts,

Public Law omissions or decision of public bodies.
* Appeals on a point of law in the
Upper Tribunal, Court of Appeal
and Supreme Court for all welfare

Welfare benefits.
Benefits + Appeals on a point of law relating to a

council tax reduction scheme from the
Valuation Tribunal to the High Court,
Court of Appeal and Supreme Court.
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England and Wales

Population:
57 million

GDP:
$2.5 trillion

Poverty line:
16.8% of the
population are in
relative poverty

Total number of
practising lawyers:
140,000
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Means Merits
Tested Tested

Police
station x x
Magistrates

Court

Crown Court

Total
Legal Aid Spend
$2.9bn Family

Magistrate’s Mental
court

$325m Health

Police Asylum
Station

$260m Other Civil

(X X X
X X XX

6%
/\/\ Admmin
/ \ 94 %
Lawyers & experts

services
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Service Delivery

Digital by default

Online civil applications

Digital

Crime online

Criminal Justice System

efficiency- introducing the use
of technology across the justice
system

Telephone advice service linked
with online digital service

-50 % online take up by 2019.

Telephone call volumes
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Hong Kong (SAR)

Speaker: Mr. Yiu-Leung Cheung
Barrister,Hong Kong
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National Report

Legal Aid Information

The following information is meant to be an outline of the Hong Kong legal aid
system. There are two institutional legal aid services, independent of each other,
in operation in Hong Kong, namely, the Legal Aid Department and the Duty Lawyer
Service.

1. Legal Aid Information

Legal Aid Department ( LAD) was established in 1970. There are currently about
2000+ private legal practitioners (i.e. barristers and solicitors) enrolled into the legal
aid panels.

2. Please describe the main provider(s) of legal aid services in
your country

(a) What is the nature of the provider’s organization (ie, a government
department, an independent statutory body or association)?

LAD is a government department. Currently it is under the Home Affairs
Bureau.

(b) If supervised by another authority, how does the provider maintain
independence in decision-making and in carrying out its duties and
responsibilities?

LAD is also subject to the supervision of the Legal Aid Services Council
(LASC), which is a statutory body established by law. LASC cannot interfere with
the day- to- day running of LAD and neither can it direct LAD in individual cases.
It, however, has the statutory power to formulate policies for LAD and to advise
CE on the policies and budget of LAD. One of the statutory duties of LASC is to
advise the CE on the desirability and viability of the independence of legal aid. The
members of LASC are comprised of lawyers from the 2 legal professional bodies
and non-lawyer. The chairman is appointed by CE. Director of Legal Aid (DLA) is
also a member.
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3. Please describe the legal aid organization and the recent
business figures:

(a) Organizational structure

There are 4 Divisions: Application and Processing Division, Litigations
Division, Crime Division and Administration Division. There are 538 employees
comprising 74 lawyers and 169 law clerks. The rest are supporting staff. They are
civil servants.

(b) Analysis of the matter types aided in the past year.

In 2013, among the 15,691 civil legal aid applications, 7,386 were granted
aid. Among the 3,797 criminal legal aid applications, 2,785 were granted criminal
legal aid. In civil legal aid, 100% of the wage claims (i.e. unpaid salary claims)
were conducted by in-house legal aid lawyers. 82 % of the matrimonial cases
were assigned out. 18% were conducted in-house. For the others, 94% cases
were assigned out whereas 6% were conducted in-house. For public law cases, all
were assigned out. In the criminal legal aided cases, all District Court cases were
assigned out. Some of the High Court cases were conducted in-house in the role
of instructing solicitors. All advocacy works were assigned out.

4. Please describe your country’s (or organization) legal aid
funding arrangements:

(a) What are the sources and amount of legal aid funding? Are there caps on
annual spending?

The legal aid fund is part of the annual fiscal budget of the government. The
budget for legal aid is fixed, but if that is not sufficient then LAD can apply to the

Legislative Council (“Legco”) for additional fund.

(b) Has your organization experienced large-scale funding cuts? If so, what were
the strategies for responding to such situation?

The legal aid fund has remained relatively stable in recent years. There was
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cut in staff size in the financial crisis in 2000+. LAD was then reduced form a
force of 700+ to the present size. To remedy the staff cut, computerization and
streamlining of processes were introduced to enhance productivity.

(c) What is the percentage of funding spent on paying lawyers’ fees and costs,
and on administration expenses respectively?

The annual budget for 2013/2014 is HK$ 842m (i.e. just over US$100 million).
Over HK$ 570million (i.e. US$73 million) were legal aid expenses. HK$ 253million
(i.e. US$32 million) were remuneration for staff. There was also income from
contribution and costs for that year in the sum of HK$ 22.5million (i.e. US$3
million).

(d) Does assistance extend to covering costs such as court costs, government
charges, and costs awarded against the legal aid recipient?

All costs incidental to the aided proceedings were covered by the legal aid
fund.

5. How does your organization evaluate performance? What are
the effective tools or methods of evaluation? If your organization
has established branch offices, how are their performances
evaluated?

Questionnaires were sent out to aided persons at the end of the proceedings to
gauge the satisfactory level of the aided persons towards the services provided by
the assigned solicitors and LAD. Complaint procedures are available to investigate
complaints from applicants and aided person. Records of the complaints will be
periodically reviewed by the management.

6. Please describe the methods of service delivery in your
country (or organization):

(a) Are the bulk of the approved cases conducted by in-house/staff attorneys or
by lawyers in private practice?
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Please see answers at 3(b).
(b) What are the conditions of registering as a legal aid lawyer?
Lawyers in private practice can join the legal aid panels on voluntary basis.

(c) What are the rules and procedures of assigning approved cases to legal aid
lawyers?

Issue certificate with scope and deliver papers as set out in the Legal Aid
Ordinance.

(d) How do the salaries and fees paid to legal aid lawyers compare with the
general market rate?

The basis of the assigned lawyers' fee are by taxation, fixed costs and by
agreement with reference to taxation.

7. Please describe the types of legal aid services provided in
your country (or organization), and the types of matters aided.

In criminal cases, all cases from District Court to the Court of Final Appeal and
the committal proceedings in the Magistracy. As to the other cases in the Magistracy,
they were covered, in so far as they are imprisonable cases, by the Duty Lawyer
Service. In the civil legal aid, all cases as referred to in Part 1 of schedule 2 of the
Legal Aid Ordinance but excluding the excepted proceedings as referred to in Part 2
in Schedule 2.

8. Please describe application procedures and the criteria of
granting legal aid.

Applicants passing the means and merits tests are eligible for legal aid.

9. In order to satisfy demand:

(a) Are there services or standards specifically designed to help disadvantaged
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groups, such as women, children, indigenous people, labor and residents
living in remote areas?

Employees and aged are more advantageous under the current legal aid
system. otherwise all applicants and aided persons are equal.

(b) Are there special standards or rules for deciding whether (and how much)
legal aid resources should be allocated to assist complex cases (eg,
environmental lawsuits or other class action lawsuits)?

No. All cases are allocated resources in accordance to its need.

10. How does your organization monitor the quality of legal aid
lawyers’ services?

See answers at 5 above.

11. How does your country (or organization) inform potential
applicants (particularly residents living in remote locations) of
the availability of legal aid services?

Legal aid service in HK is well known to the community. Pamphlets of legal aid
service in minorities' languages are available in places frequented by the minorities
and their communities. There are also standing arrangement with the Correctional
Services for prisoner/ detained persons to apply for both criminal and civil legal aid.

12. How does your organization help to reduce the amount of
disputes which resort to the courts? Does your organization
participate in law reform or offer legal education to the public?
If so, please describe these activities or services.

Once legal aid granted in litigation, mediations, as part of the proceedings,
are covered by legal aid. LAD, together with the other government departments, is
consulted in relevant law reform. Officers from LAD are available for giving talks to the
public and to some officials from Mainland China.
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13. Please describe recent initiatives which made services
accessible through the use of technology. If self-help services
are available, please comment on the effectiveness of these
services.

To enhance the information technology used in LAD.

14. Please describe the difficulties encountered by your country
(or organization) in promoting legal aid work in the recent
years, and the strategies for responding to these difficulties.

Touting activities in employment compensation claims and personal injury cases
are the current challenge to the legal aid system as those touting agents would use
the nomination arrangement to direct the legal aid cases to be assigned to those law
firms collaborating with them. With the endorsement from LASC, assignment quota
are fixed so that the number of cases a firm can obtain in a given period of time will
be monitored.

15. Has your country (or organization) established any
mechanisms of co-operation with legal aid organizations abroad?

No.

16. How does your country (or organization) adopt United
Nations legal aid principles and guidelines in policies and
services?

No.

Duty Lawyers Service

With very few exceptions, the magistrates court deals with criminal cases.
Statistically, over 90% of the criminal cases are dealt with and disposed of in the
magistracy.

The Duty Lawyers Service provides criminal legal aid service solely in the
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magistrates courts (There are now 8 court buildings). Private legal practitioners can
voluntarily enroll in the Service and they will be assigned to attend one of those 8
magistrates courts every now and then, from 9 a.m. to 1 p.m., and if necessary also
2.30 p.m. to 4.30 p.m. on the court’s sitting session, to assist and represent the public
attending the court.

The defendants subject to a personal means test will be offered free legal service
in the magistrates court proceedings.

Every day a varied number of lawyers (from at least 2 to 3, to often up to 7 to 8 in
each magistrates court) will be assigned to attend the magistrates court, in which they
will handle, advise and represent those members of the public who attend the court
proceedings on the day and seek legal service.

Each assigned lawyer will be remunerated according to a fixed scale. Currently,
HK$3,000 (US$385) for half day (i.e. 9 a.m. to 1 p.m.), and HK$6,000 for their service
for the whole day.
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1. Country Information

P v Line & Total No. of Practicing
Legal Aid overty Line Lawyers & Legal Aid
" Date of Percentage of . .
Country Organization . 2 Lawyers (including
Establishment Population in . .
Name in-house and private
Poverty :
practice)
National Law
Development Under Act No. iLrJnndlgntgr?tation Act
Agency, 16/2011 about Legal P
Republic of | Ministry of law [Aid for the Poor, the 16/2011, there are
P : y . ’ 11,66 % 1610 advocates and
Indonesia and Human legal aid program
. 2342 paralegals
Rights through | was started on July in 310 Leaal Aid
310 Legal Aid 2013 - -€g
; Providers
Providers
joaneol | poNeet | ot Noof
Population GDP \pplicatl ppiicatl Applications Refused
Received in the Past| Approved in the ;
N Past Year in the Past Year
1110 Litigations, 1110 Litigations,
0,
252,124,458 5.12% 1105 Non Litigations|1105 Non Litigations

2. Please describe the main provider(s) of legal aid services in
your country:

(a) What is the nature of the provider’s organization (ie, a government
department, an independent statutory body or association)?

Under Act No. 16/2011 on Legal Aid for the Poor, there are 2 (two) stake-holders
in providing legal aid:

1.Legal Aid Administrator: National Law Development Agency, Ministry of Law
and Human Rights of Republic of Indonesia.

Legal aid administrator has duties to establish legal aid policy and regulations,
legal aid standard and mechanism, legal aid budget and report to the
parliement. The administrator selected legal aid providers by verification/
accreditation. After that, the administrator will supervise and monitor legal aid
providers.
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2.Legal Aid Providers: 310 Legal Aid Organisations

Those legal aid organisations were selected from 593 NGOs in a Verification/
Accreditation, and among them were classified as A/B/C according to the
number of cases they handled, the numbers of advocates and paralegals in
their organisations. They were spread all over Indonesia.

The legal aid services are Litigation (criminal cases, private cases and
administrative cases) and Non Litigation (Consultation, Mediation, Negotiation,
Investigation, Out-of-court Custody, Document drafting, Legal awareness
campaign, Legal research and People legal empowerment)

(b) If supervised by another authority, how does the provider maintain
independence in decision-making and in carrying out its duties and
responsibilities?

Although National Law Development Agency, Ministry of Law and Human
Rights supervise Legal Aid Providers, the independence is guaranteed by the Act
16/2011 because the legal aid services include the administrative cases, meaning
that even poor people can bring a case against the state and it is funded by the
government.

3. Please describe the legal aid organization and the recent
business figures:

(a) Organizational structure.

Ministry of Law and
Human Rights of RI

|

National Law
Development Agency

\ 4
310 Legal Aid
Providers
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(b) Analysis of the matter types aided in the past year.

No Legal Aid Services Procentage

1 Type of legal aid Litigation: 70%, Non Litigation: 30%

2 Type of Litigation Criminal: 73%, Private: 23%, Administrative: 1%

3 Type of Criminal Cases Drugs: 34 %, Theft: 14 %, Molestation: 11 %, Rape: 8%
4 Type of Private Cases Divorce: 86 %, Other: 14 %

Consultation: 31 %, Mediation: 9 %, Negotiation: 14 %,
Investigation: 8 %, Out-of-court Custody: 2 %,
Document drafting: 3 %, Legal awareness campaign: 22 %,
Legal research: 5 %, People legal empowerment: 8%

B Type of Non Litigation

4. Please describe your country’s (or organization) legal aid
funding arrangements:

(a) What are the sources and amount of legal aid funding? Are there caps on
annual spending?

The source of legal aid funding is National Budget. The main caps for our first
year annual spending are the reimbursement system according to state accounting
standard which is not familiar for all of legal aid providers; and the capacity of human
resources.

The amount of budget for 2013 is IDR 40 billion, and increase in 2014 IDR 50 billion.

(b) Has your organization experienced large-scale funding cuts? If so, what were
the strategies for responding to such situation?

No, there is no funding cut

(c) What is the percentage of funding spent on paying lawyers’ fees and costs,
and on administration expenses respectively?

No Budget Allocation 2013 2014
1 Preparation 1,57% 1%
2 Monitoring 4,59% 9 %
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Litigation 60,97% 60 %
4 Non Litigation 32,87% 30 %

(d) Does assistance extend to covering costs such as court costs, government
charges, and costs awarded against the legal aid recipient?

The assistace is only for legal aid services both litigation and non litigation. It is
not included the court cost.

5. How does your organization evaluate performance? What are the
effective tools or methods of evaluation? If your organization has
established branch offices,how are their performances evaluated?

For the monitoring/evaluation, we establish the Monitoring Committee in State
and Province Level. The committee monitor legal aid service directly (by visiting
the court or detention house) and indirectly (by people’s report). Also we establish
Application called Legal Aid Information Database System which will be developed as
our Case Management System. By this system, all of activities and beneficiaries are
recorded.

6. Please describe the methods of service delivery in your country
(or organization):

(a) Are the bulk of the approved cases conducted by in-house/staff attorneys or
by lawyers in private practice?

As the scheme, the approved cases are conducted by lawyers in Legal Aid
Providers.

(b) What are the conditions of registering as a legal aid lawyer?

Since the scheme is providing legal aid service by legal aid organisations,
Ministry of Law and Human Rights verifies and accredites legal aid providers
based on numbers of cases, numbers of advocates/paralegals and legal entities of
the NGOs
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(c) What are the rules and procedures of assigning approved cases to legal aid
lawyers?

Legal aid provider should use the application and attach some documents
according the Ministry of Finance Regulations. Province Monitoring Committee will
validate the reimbursement and report to National Law Development Agency. Finaly,
the Ministry will reimburse the services.

(d) How do the salaries and fees paid to legal aid lawyers compare with the
general market rate?

Since Indonesia is very large and most of the areas are archipelagos, the
service rate of Legal Aid is felt enough for those who handled the case inside the
city, but it is not enough in the remote area, especially in the archipelago. So, we
will evaluate the rate based on geographical element.

7. Please describe the types of legal aid services provided in your
country (or organization), and the types of matters aided.

The legal aid services are Litigation (criminal cases, private cases and
administrative cases) and Non Litigation (Consultation, Mediation, Negotiation,
Investigation, Out-of-court Custody, Document drafting, Legal awareness campaign,
Legal research and People legal empowerment)

8. Please describe application procedures and the criteria of granting
legal aid.

The applicant should apply to legal aid provider. The only criteria of the
beneficiary is that he/she is in poverty and it is proven by the poverty-proof letter

issued by local village government. Legal aid providers should help the applicant to
get this letter.

9. In order to satisfy demand:

(a) Are there services or standards specifically designed to help disadvantaged
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groups, such as women, children, indigenous people, labor and residents
living in remote areas?

So far, as long as the disadvantages group can show the proverty-proof
letters, they can access the legal aid.

(b) Are there special standards or rules for deciding whether (and how much)
legal aid resources should be allocated to assist complex cases (eg,
environmental lawsuits or other class action lawsuits)?

There is no special standard for complex cases

10. How does your organization monitor the quality of legal aid
lawyers’ services?

So far, we do not monitor the substance of legal aid providing (for example how
legal air providers proceed in the court or how they make the plea), but we focus
on the consistency of legal aid services (for example the lawyers should always
accompany the beneficiary in the court, etc).

11. How does your country (or organization) inform potential
applicants (particularly residents living in remote locations) of the
availability of legal aid services?

We encourage legal aid providers to promote legal aid by legal awareness
campaign in remote area and detention house. Our office also make legal awareness
campaign to reach people in remote area by directly coming to the sites or by media
(television/radio)

12. How does your organization help to reduce the amount of disputes
which resort to the courts? Does your organization participate in law
reform or offer legal education to the public? If so, please describe
these activities or services.

Basically we are in public legal education bussiness. We campaign to use court
as the last resort. We promote mediation and out-of-court settlement even by using
informal justice (such as custom law mechanism). We use media such as internet,
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TV and Radio for above-the-line activities, and Legal Awareness Scouts, Mobile-
Van, legal awareness communities and some public activities for direct public legal
education.

13. Please describe recent initiatives which made services accessible
through the use of technology. If self-help services are available,
please comment on the effectiveness of these services.

We are developing the case management system which can be accessed online.
It will be lauched at the end of this year.

14. Please describe the difficulties encountered by your country (or
organization) in promoting legal aid work in the recent years, and the
strategies for responding to these difficulties.

The difficulties include the geographical factors of Indonesia. The strategies
include running another verification/accreditation to get more legal aid providers,
especially in remote areas.

15. Has your country (or organization) established any mechanisms of
co-operation with legal aid organizations abroad?

So far, we learn best practices of legal aid providing from South Africa, Georgia,
Ukraine and Australia (Victorian and New South Wales Legal Aid). We also learn much
from International Conference on Legal Aid in South Africa this year.

16. How does your country (or organization) adopt United Nations
legal aid principles and guidelines in policies and services?

Some principles are adopted in Act 16/2011 on Legal Aid and become our
standards in Government and Ministerial Regulation
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1. Country Information

- Country : Japan
- Legal Aid Organization : Japan Legal Support Center
- Date of Establishment : April 10, 2006
- Poverty Line & Percentage of Population in Poverty: 1,120,000yen, 16%"
- Total No. of Practicing Lawyers (as of March 2014): 35,045
- Total No. of Staff Lawyers: 243(0.7%)
- Total No. of Legal Aid Lawyers: Civil and family Panel: 19,159 (54.7%)

- Criminal Panel: 24,055(68.6%)
- Juveniles Panel: 9,637(27.5%)

2014 International Forum on Legal Aid

- Victims Support Panel: 3,700(10.6%)
- Population: 127,187,000
- GDP: 472,596 billion yen ( 2012)?

- Total No. of Cased in the Past Year (From Oct.2006 to March 2014)

Types of Legal Aid Application Approved Denied
Legal Consultation - 1,802,774 -
Civil Legal Aid Representation 711,784 8,908
: 762,395
Documentation 41,703 -
Suspects - 297,273 -
Criminal Legal Aid Defendants - 454,139 -
Juveniles - 2,606 -
Crime Victims - 1,431 -

2. Organization

The Japan Legal Support Center (JLSC) was established on 10 April, 2006 by the
Comprehensive Legal Support Act® (approved and promulgated in 2004).The JLSC
is a public corporation funded from the national government. This requires that the
administration and activities of the JLSC must be fair, neutral and highly transparent,

Comments

1: As of 2009, Ministry of Ministry of Health, Labor and Welfare. http://www.mhlw.go.jp/toukei/saikin/hw/k-tyosa/k-tyosa10/2-7.html

The poverty line is by here taken as half the median household income. (OECD)

http://www.oecd-ilibrary.org/sites/factbook-2010-en/11/02/02/index. html?itemld=/content/chapter/factbook-2010-89-en
2: http://www.esri.cao.go.jp/en/sna/data/kakuhou/files/2012/26annual _report_e.html
3: http://www.japaneselawtranslation.go.jp/law/detail/?id=1832&vm=04&re=02
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and its organizational framework follows that of an incorporated administrative
agency. Incorporated administrative agency refers to a legal entity established in
accordance with legislation for the purpose of efficient and effective implementation of
public business and fulfilling duties that are essential for people’s lives, which may not
be necessarily appropriate for direct implementation by the government while at the
same time may not be accomplished solely by the private sector.

Although the JLSC is under jurisdiction of the Ministry of Justice, the Supreme
Court also participates in establishment and administration of the JLSC, because the
JLSC provides services and activities relating to the fundamental basis of the judicial
system such as services relating to court-appointed defense counsel and civil legal aid.

The president of the JLSC, as the executive head of the organization, presides
over and is also responsible for the JLSC’s business administration. Nomination of
the president is made by the Minister of Justice after obtaining an opinion from the
Supreme Court. The president is assisted by four executive directors appointed from
a wide range of professions and not just legal professionals.

3. Organization and the recent business figures:

(a) Organizational structure

The JLSC is headquartered in Tokyo and has 110 local offices throughout the
country (as of march 2014). There are four types of local offices: (1) district office,
(2) district branch office, (3) sub-branch office, and (4) local law office.

The JLSC provides five services; information services, civil legal aid, services
related to court-appointed defense counsel, crime victim support and the services
in the area with limited legal services. Each type of office operates a respective
range of services.

(1) District Offices
District offices are set up at 50 locations at each of the main benches of the
district courts. Each district office provides all services provided by the JLSC.
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(2) District Branch Offices
District branch offices are set up at 11 locations in cities with high populations
or with a significant number of matters before the court where the relevant
district office cannot sufficiently cover the area by itself. These offices provide
the five principal services of the JLSC.

(3) Sub-Branch Offices
There are three sub-branch offices in Tokyo and one in Osaka (as of March
2014). Sub-branch offices provide information services and civil legal aid. By
March 2013, the JLSC had set up seven sub-branch offices in lwate, Miyagi,
and Fukushima prefectures, the main disaster areas of the Great East Japan
Earthquake.

(4) Local Law Offices
Local law offices are established in regions where residents cannot easily
access legal services such as due to a limited number of attorneys in the
area. As of March 2014, there are 37 local law offices where the JLSC’s staff
attorneys are stationed on a regular basis.

(b) Analysis of the matter types aided in the past year.

(1) Performance of 8 years
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2006 Oct-March| 2007 2008 2009 2010 2011 2012 2013
(b}
ks
E Call Center 128,741 220,727|287,897|401,841|370,124|339,334|327,7593( 313,488
T
g Local Office -- -- 188,661(247,172(234,614|198,963| 210,432 | 209,093
Legal
g Consultation 64,837 147,430(179,546|237,306|256,719(280,389| 314,535 | 322,012
[
gm Representation 32,768 68,910 | 80,442 (101,222|110,217|103,751( 107,718 | 106,756
=
© Documentation 2,024 4,197 5,101 6,769 7,366 6,164 5,449 4,633
'?( Suspects 3,436 6,775 7,415 | 61,857 | 70,917 | 73,209 | 73,664 | 72,118
I
[@2]
% Defendants 37,717 71,305 | 69,756 | 74,658 | 69,634 | 67,374 | 63,695 | 60,269
-
5 Juveniles -- 210 533 552 423 469 419 445
Court-appointed
counsel for Crime -- -- 29 204 231 282 302 383
Victims

(2) Civil Legal Aid
In civil legal aid, the ratio of family cases such as divorce, custody and child
support and so on is increasing.
On the contrary the ratio of debt problems is decreasing. Debt problems
include insolvency, court mediation and negotiation.

Civil Legal Aid Representation
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2006 2007 2008 2009 2010 2011 2012 2013

Insohency 58.2 523 48.4 471 43.7 39.0 36.8 34.7
Debt (except insolvency) 18.2 230 24 .8 247 237 18.9 139 139
Family 139 148 15.5 159 185 238 274 306
Monetary 6.3 6.3 6.9 7.3 85 10.8 120 127
Labor 05 10 1.6 20 1.9 2.6 26 27
Feal Estate 05 10 1.0 1.2 15 20 22 24
Others 16 16 1.8 18 22 29 3.1 30
1000 1000 100.0 100.0 1000 100.0 100.0 1000

(3) Criminal legal aid
In 2009, the scope of court-appointed defense counsel was expanded, and
consequently, the number of court-appointed defense counsel for suspects
increased by approximately 10 times.
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Number and percentage of cases conducted by staff attorneys and private
practitioners

Most of the cases are conducted by private practitioners. The percentage of

the case conducted by staff attorneys in FY2013 is 3.7% in civil legal aid and 2.7%
in criminal legal aid.

Funding arrangements:

(a) sources of funding

Funding of JLSC is divided into two categories; services relating to court-
appointed defense counsel and the other services.

The total budget of JLSC in FY2012 is approximately 48 billion yen.

The breakdown is as follows;

15 billion yen (31%) is for services relating to court-appointed defense
counsel and it is fully funded by the government. There is no cap on court-
appointed defense counsel expenditure.

For other services (civil legal aid, information services, crime victim support
and services in the area with unsufficient legal services), 16 billion yen (33%)
from the government, 11 billion yen (23%) from the civil legal aid recipient for
repayment, 4 billion yen (8%) from other business income and 2 billion yen (4%)
from JFBA. These services have caps on annual spending.

(b) Large-scale funding cuts and the strategies

The JLSC has never experienced large-scale funding cuts, because its scope
of services has been expanded. Especially criminal legal aid, victims support and
the services in the area with insufficient legal services are expected to expand
more.

But the JLSC is required to make the effort for the improvement of the



Legal Aid and the Universal Value
of Human Rights

efficiency because its organizational framework follows that of an incorporated
administrative agency. JLSC Medium-term plan (2014-2017) stated it reduces
general administrative costs by 3% and project costs by 1% every year.

(c) What is the percentage of funding spent on paying lawyers’ fees.

As mentioned in 3(c), most of the expenses not only civil and criminal legal
aid but other expenses such as personnel costs are for delivering services by
private practitioners.

(d) Assistance covering costs such as court costs, government charges.

A recipient of civil legal aid lacks the financial resources to pay the expenses
necessary for preparing for and conducting a suit, the attorney of the recipient is
required to make a petition for judicial aid. If a person receives an order to grant
judicial aid he/she is suspended to pay the court costs. If the court does not make
an order to grant judicial aid, and JLSC deems it appropriate and necessary, the
court costs may be covered by JLSC. Government charge such as fee for issuing
resident certificate, official family registry and other official certificates etc. is
included in the actual expenses which shall be paid by JLSC.

5. Evaluation of the performance

The Comprehensive Legal Support Act authorizes the Minister of Justice as
the supervising authority and directs the JLSC in achieving its mid-term objectives
concerning business administration goals to be accomplished within the next four
years. This is based upon the JLSC’s formulation of a mid-term and annual plan to
achieve the objectives set out by the Minister. The JLSC independently proceeds
with its operation and provision of services to meet the goals of the annual plan
with improvement of service quality and efficiency in mind. Each year, business
performance is evaluated by a third party evaluation committee, set up within the
Ministry of Justice.

6. Methods of service delivery

JLSC adopt the model so-called “Mixed Model” delivery. This is a combination of
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staff attorneys and private practitioners providing the services to the clients.

(a) Delivery of Bulk of cases

In Japan there is no method of delivering a bulk of cases.

(b) Conditions of registering as a legal aid lawyer

In order to handle legal aid cases, attorneys have to enter into the contract
between JLSC. The JLSC has established the rules for the handling of legal affairs
to be handled by contract attorneys (the rules for the handling of legal affairs) prior
to the commencement of the business.

The rules for the handling of legal affairs contains matters concerning the
criteria for the handling of legal affairs by contract attorneys, matters concerning
measures to be taken if contract attorneys violate their duties stipulated by the
contract.

In criminal legal aid and victim support, attorneys must be enrolled in the
panel made by the local bar association.

(c) Rules and procedures of assigning cases to legal aid lawyers.

In civil, family or administration cases, a person who faces legal issues but
have financial difficulties can have legal consultation either at the JLSC’s local
offices or the offices of contract attorneys at no charge.

If it becomes necessary to refer a matter to an attorney for legal
representation at trial, mediation or arbitration, or for preparation of legal
documentation, an assessment will be made to determine (pursuant to certain pre-
defined criteria) whether a matter qualifies for further assistance. For a matter that
qualifies for such assistance, the JLSC will make an advance payment of fees for
an contracted attorney’s services. Japan does not grant direct financial support
for civil matters but provides a pre-installment for users of legal services to cover
their legal fees and costs. A recipient of civil legal aid must repay the full amount
of installment by monthly payment. Most of the civil cases, applications procedure
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are made by the contracted attorney who consulted his/her cases.

In criminal or juvenile cases, when a court-appointed defense counsel is to
be appointed based on the provisions of the Code of Criminal Procedure or the
Juvenile Law, the court requests the JLSC to nominate and notify candidates for
court-appointed defense counsel.

Upon request from the court, JLSC nominate candidates for court-appointed
defense counsel out of the contract attorneys panel and notify the court. A certain
number of candidates are assigned by each local JLSC office every day.

After the JLSC’s notification of the candidates, the court appoints him/her the
court-appointed defense counsel.

(d) Salaries and fees paid to legal aid lawyers

Salaries of JLSC staff attorneys are set to the same level of judges and public
prosecutors with the same experience.

It is difficult to define the market rate of lawyer’s fee, because its fee table is
decided by each law office and it depends on the matter or the procedure it needs
to be taken.

7. The types of legal aid services and the types of matters aided.

(a) Civil Legal Aid

Civil legal aid is available for any civil, family, or administrative matters that
are subject to the civil legal procedures. There are three types of services; Legal
Consultation Aid, Documentation Aid and Representation Aid.

(b) Criminal Legal Aid

In Criminal cases, if defense counsel cannot be retained due to a person’s
financial difficulties, defense counsel will be appointed at such person’s request or by
authority of the court if he or she is detained in connection with a criminal case or is indicted.
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For juvenile cases, the family court handles the cases, and if the court
determines the case meets the criteria for certain serious cases, an official
attendant will be appointed for the juvenile.

8. Application procedures and the criteria of granting legal aid.
(1) Civil Legal Aid

Civil legal aid procedures, see 6(c). There is a means test and merit test to
grant civil legal aid. Merit test requires a possibility of a successful outcome. The criteria of
means test is as follows,

The financial resources of the applicant must be below a certain amount.

The applicant’s spouse’s income and assets will be added except in the case of dispute
between a husband and a wife.

The range of monthly income (1/12 of the after-tax annual income) is as follows:

- Single-person household - 182,000 yen or less (200,200 yen or less)
- Two-person household - 251,000 yen or less (276,100 yen or less)
- Three-person household - 272,000 yen or less (299,200 yen or less)
- Four-person household — 299,000 yen or less (328,900 yen or less)
* The figures in parentheses show the threshold to be applied to those who live in
major cities such as Tokyo and Osaka.
* The amount of rent or housing loan payments, if any, will be added to the above
amount up to the maximum amount shown below:
- Single-person household - 41,000 yen
- Two-person household - 53,000 yen
- Three-person household — 66,000 yen
- Four-person household — 71,000 yen

Besides the conditions above, the applicant’'s assets must be below a certain
amount.

The total amount of cash and deposit savings must be under the following range:
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- Single-person household — 1,800,000 yen or less
- Two-person household — 2,500,000 yen or less
- Three-person household — 2,700,000 yen or less
- Four-person household — 3,000,000 yen or less

(2) Criminal Legal Aid

In criminal cases, suspects held in pre-indictment detention for certain serious
offences are entitled to ask for court-appointed counsel if they are unable to
appoint one because of indigence or other reasons.

The Indigence criterion is 500,000 yen. If the total of cash and saving of
a suspect is not exceeding 500,000 yen, a court requests JLSC to nominate a
candidate of court-appointed defense counsel.

9. In order to satisfy demand

(a) Services for disadvantaged groups

In Japan, the system to provide legal support for victims of crime was first
introduced around 2000. In that year, the Act on Measures Incidental to Criminal
Procedures for the Purpose of Protecting the Rights and Interests of Victims of
Crime was enacted and in 2008 the victim participation system and the system of
court-appointed counsel for victims were established.

See No.11 for services for people in the remote area.
(b) Special standards or rules

The Great East Japan Earthquake of March 11, 2011 caused unimaginably
devastating damage over a wide area and deprived a large number of people of their
peaceful daily lives. The earthquake, tsunami and nuclear power plant accident raised
various legal issues related to real estate, double loans, inheritance, and compensation
for damages, among many others. Resolution of these legal problems is crucial for
restoring and reconstructing the disaster areas and re-establishing healthy lives of the
victims. Moreover, most of the areas suffer from a shortage of attorneys.
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Immediately after the disaster, the JLSC provided legal support for disaster
victims in accordance with the framework of the JLSC’s information services
and civil legal aid programs. “The Act concerning Special Measures on Legal Aid
by Japan Legal Support Center for the Victims of the Great East Japan Earthquake”
followed to provide legal support for disaster victims and, since April 2012, the JLSC
has provided the Great East Japan Earthquake Legal Aid under this law together with
its services rendered under the Act.

This new system enables disaster victims to receive legal support more easily,
compared to civil legal aid. Particular features of this special aid include: providing
support for residents of certain “disaster areas” at the time of the earthquake regardless
of their financial status; expanding the scope of support provided under Representation
Aid and Documentation Aid to reach beyond ordinary court proceedings and cover
certain processes such as the newly established alternative dispute resolution (ADR)
process to address compensation of damages in relation to the nuclear power plant
accident; and suspending of repayment of legal fees while a legal matter is ongoing.

The JLSC opened the Minamisanriku sub-branch office in Miyagi prefecture in
October 2011, and subsequently established seven (7) sub-branch offices in total.
Each sub-branch office is located along the tsunami-hit seashores or where evacuees
currently reside after fleeing the site of the nuclear power plant accident. The sub-
branches are equipped with mobile “meeting” vehicles in which legal consultations
may be provided by attorneys. As the closest source of legal aid for disaster
victims, the core service of these sub-branches is to provide frontline support
under the Great East Japan Earthquake Legal Aid. Because disaster victims often
have multiple issues and problems associated with the disaster, to facilitate their
resolution, the JLSC tries to ensure "one-stop shop” for disaster victims by also
providing free consultations with other professionals such as tax accountants
or public consultants on social and labor insurance at the sub-branch office, in
addition to free legal consultations by legal professionals.

10. How to monitor the quality of services?
(1) Civil Legal Aid

In civil legal aid case, a contracted attorney must submit the initial report
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within 3 months after launching the case. The head of local office may request
interim report when the case takes more than 2 years.

On concluding a civil legal aid case, a legal aid lawyer must submit a
concluding report to JLSC and the Examining Commissioner will review it in order
to decide the amount of closing fee.

(2) Criminal Legal Aid

In criminal case, every police station is equipped with “interview note”. It was
introduced in 2009 to record the date and the time of the interview, the name of
the defense counsel and the suspect. It was carbon copied, one for defense counsel
and the other for police station.

The court appointed defense counsel for suspect must submit the report with
“interview note”, so as to JLSC can monitor the activity of the counsel.

After the indictment, courts make the “trial memo” to record the date and time
for every case. After judgment courts submit the memo to JLSC. JLSC calculate the
enumeration of the court appointed defense counsel by the report of the defense
counsel, and JLSC uses the memo as a reference.

Through these processes, the quality of services provided by legal aid lawyers is
generally maintained.

11. Measures for areas with limited legal services

In Japan, the court system consists of 50 district courts and 203 branches. When
the JLSC started its operation in October 2006, there were 38 branches in areas with
no attorneys or only one attorney practicing in a branch’s jurisdiction. The number of
under-served branches was decreased and eventually eliminated in December 2013
as result of measures taken by the JLSC, together with contributions of the JFBA
and its programs based on the “Himawari Fund” established by the JFBA in 1999.
Generally, it would be desirable that two or more attorneys would reside within the
jurisdiction of each branch but maintaining this standard is very challenging. The
JLSC establishes its local law offices in such areas suffering from a shortage of
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attorneys as well as in areas where residents have no legal experts nearby or have
poor accessibility to legal services.

Of the attorneys contracted to provide services through the JLSC, the JLSC has
permanent staff attorneys in addition to attorneys in private practice. Each of the
JLSC's local law offices has one or more staff attorneys working onsite on a full-time
basis. As of March 2014, there are 243 staff attorneys, stationed at 86 offices in total.

12. Services related to out-of-court settiement and legal education
to the public.

In Japan, the scope of civil legal aid is basically limited to court proceedings
in civil, family or administration cases. But if negotiations or ADR that are deemed
necessary for the settlement of disputes in advance of court proceedings legal aid is
granted.

In 2013 JLSC held symposium on legal education twice and many of the district
offices held seminars and workshops for the public in the region.

Also JLSC staff attorneys provide various services and activities tailored to the
needs and other characteristics of each local communities region, including giving
lectures at seminars and promoting legal education in the region.

13. Technology

The JLSC provides free information on relevant laws and the justice system
in response to questions and will make referrals to an appropriate authority or
organization. The JLSC's referral network consists of approximately 25,000 points
of contact for various bar associations, judicial scriveners’ associations, local
government organizations and other relevant organizations. To facilitate access and
ease of use, there are several ways for users of legal services to obtain information.

1. Hotline

The JLSC operates a call center, known as “Houterasu Support Dial”, which is
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open from 9 am to 9 pm on weekdays, and from 9 am to 5 pm on Saturdays. The
charge for a telephone call for making an inquiry is a flat rate 8.5 yen per three (3)
minutes, from anywhere in Japan. At Houterasu Support Dial, operators who have
completed certain trainings will answer the calls.

2. E-mail, through Website

The JLSC accepts email inquiries through the JLSC’s website. The website
also provides a keyword-searchable section of FAQs (approximately 4,300 FAQSs).
Information regarding the 25,000 access points across Japan is also searchable
on the website.

3. Toll-Free Telephone Service for Earthquake Victims

Since November 2011, Houterasu Support Dial operates a special toll-free
telephone service to provide legal information to the disaster victims of the Great
East Japan Earthquake.

14. Challenges and strategies

Ministry of Justice set up the advisory panel on the measures for enhancing
comprehensive legal support in March 2014. The report was presented in June 2014
after the 8 times session.

In the report the advisory panel proposed that the measures should be taken to
fulfill the services for elderly or mentally/physically challenged person, to prolong the
support for the Great Earthquake Victims and to expand the legal aid to victims who
may be seriously damaged by domestic violence, stalking or child abuse.

As mentioned in section 9(b), JLSC has provided the Great East Japan
Earthquake Legal Aid since April 2012. “The Act concerning Special Measures on
Legal Aid by Japan Legal Support Center for the Victims of the Great East Japan
Earthquake” was enacted as temporary legislation with a 3-year term limit.

But the disaster victims still need legal support from April 2015 onward. The
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amendment of the act in order to continue the JLSC support will be needed.

Crime relating domestic violence, stalking or child abuse is a big social problem.
Not a few cases are at the risk of being harmed. To prevent to harm victims, legal
support should be provided at the early stage.

The amendment bill of Comprehensive Legal Support Act is planned to be
submitted to the Diet in 2015.

15. Co-operation with legal aid organizations abroad

The JLSC and Korea Legal Aid Corporation entered into the Memorandum of
Understanding in 2009 aiming to set up the bilateral cooperation in the exchange
of information, research and study of legal aid system and overall related issues in
respective country.

16. UN legal aid principles and guidelines

The JLSC does not directly adopt the UN legal aid principles or guidelines in its
policies. But a great effort was made by the Japan Legal Aid Association, the Japan
Federation of Bar Associations, the Ministry of Justice to ensure the international
standards on access to justice. They made research trips to UK, Germany, France,
Canada, US, Australia and Korea.

To study the international experience and challenges, JLSC has participated
in various international conference held by Legal Services Research Centre,
International Legal Action Group and UCL Centres for Empirical Legal Studies, Ethics
and Law and Access to Justice.
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Ques1

* Yang, Qi-Hong (Lawyer):

| am Yang, Qi-Hong, a lawyer practicing in Taiwan. Upon hearing the
brief presentations from the international speakers, | have a question for the
representative from Hong Kong, lawyer Mr. Yiu-Leung, Cheung. We all know that
recently in Hong Kong there has been an Occupy Central movement to fight for
voting rights. A civil rights movement is usually followed by legal risks. | would
like to ask what roles does the legal aid organization in Hong Kong play in this
civil rights movement? And did you encounter any difficulty and challenge in the
process of providing assistance?

Mr. Yiu-Leung, Cheung (Barrister, Hong Kong) :

Yes, you have asked the right person. | was one of the so-called “ad-hoc”
in English. We formed a temporary lawyer representative group and provided
immediate help to anyone who got arrested. Fortunately, for a significant time
period till now, there were not many arrests within one month and those arrested
were released immediately. So far there have not been any charges filed against
them, perhaps due to graciousness on the police's part or for other reasons. |
guess they are scared. The more people they arrest, the more people come out.
The more heavily they monitor, the more lawyers get involved. So the police are
scared.

Today we are talking about legal aid, so | do not want to discuss too much
about politics. However, when the society is faced with a crisis, lawyers can play
their role. There is a tendency at present as follows: Everyone knows who our
opponent is. It is like in the story of David and Goliath. The students and the
people are David, and the opponent is Goliath. In the process, our opponent resort
to all sorts of measures, including legal measures and the so-called injunction, to
prohibit us from demonstrating. This is where we counter them at their own game.
They can prohibit us, but we can oppose the prohibition. Now the trial is proceeding
in the high court. It is interesting. | wonder how the judge will determine. We shall
have to wait for further developments. They used personal money to prohibit our
Occupy Central movement. | don’t know where their money comes from. We have
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applied for legal assistance against their opposition to Occupy Central. We used
public money to support us to oppose their injunction.

Ques2
* Huang, Qien-Yun (Lawyer) :

| am Huang, Qien-Yun, a lawyer from Taiwan. As | was listening to the national
reports, | heard that in Japan there are 240 staff lawyers providing assistances
to remote areas, and in Australia that 70% are private lawyers, and | am not sure
if the remaining 30% are the so-called staff lawyers. In Canada, 98% of legal
aid cases are handled by private lawyers; does that mean 2% of the lawyers are
staff lawyers? Currently, the Legal Aid Foundation of Taiwan has 14 staff lawyers.
What | would like to ask the international representatives is regarding the rationale
of having staff lawyers in the legal aid organizations in your country. Other than
providing assistance to remote areas, is there any difference in the types of cases
that these staff lawyers handle? What is the purpose of having them? Can you
briefly explain to us?

* Ms. Hsieh Hsing-ling (Deputy Secretary-General of the Legal Aid Foundation):

First, | would like to talk about the staff lawyers in Taiwan. Actually, | already
mentioned that we have very few staff lawyers, and the number of cases that they
handle does not reach 2% of all the legal aid cases. The number is approximately
1.6-1.7%. However, the cases that our staff lawyers handle are quite special.
For instance, a few years ago there was a serious case—August 8 typhoon—
where state compensation is sought. An entire village was destroyed, and more
than 400 deaths were caused. Compensation is currently being sought from the
government. This class action was handled by our staff lawyers. They also handled
significant cases such as the Radio Corporation of America(RCA)factory leaving
pollution in Taiwan, and the defense of the recent Taipei MRT(Mass Rapid Transit
system) murder case.

e Mr. Anthony John Reilly (CEO, Legal Aid Queensland, Australia):

We use staff lawyers in Legal Aid Queensland because their quality is very

181



182

2014

IFLA

2014 International Forum on Legal Aid

high. And because they care a lot about their clients and that's a really important,
fundamental thing. Secondly, we have staff lawyers because they're very useful
for us in terms of liaison with the courts, policy responses to governments, state-
wide training for the profession, and so on. And also very importantly, for setting
standards about the conduct of cases that we didn't require the private lawyers to
comply with as well. And that's very important as well.

Two final reasons. Firstly, flexibility. So most Legal Aid Commissions you know
we're like a big bureaucracy that cranks out all these cases, but we also have to
have smaller targeted programs focusing on particularly disadvantaged groups.
And having staff lawyers can really help you with that flexibility and to provide
unique solutions for particular problems.

Finally staff lawyers are also very good for efficiency in many ways. Because
in two ways: they can help you with managing demand at the front end. So, for
example, that duty lawyers in the criminal justice system are very good at cleaning
matters up quickly. But sometimes the private lawyers aren't so good at cleaning
up quickly. And finally the back in with the big expensive cases they are very useful
as an alternative service provider that enables us to manage our costs with the
private lawyers. So that's some of the reasons.

Mr. Mark Benton (CEO, Legal Services Society, British Columbia, Canada):

The Canadian perspective is that the best models mix both private and public
lawyers doing the work. There are a couple of reasons for that. | am just going to
focus on the public lawyers for a moment.

Part of it is about knowledge management and carrying the knowledge
through the organization that relates to succession within the organization. People
who are doing the staff lawyer work tend to be people who get a sense of how the
organization works, and ought to run, and how it changes. And because they have
to work with private lawyers routinely, have a sense of what that dynamic is about.
We tend to use them for coordination on really difficult issues, in my jurisdiction
that recently included immigrant marine arrivals. So that we were with these Tamil
migrants who had landed to make refugee claims after lengthy sea voyages.
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And in those circumstances, met high government opposition, including high
government legal opposition to fight their ability to even make a refugee claim. We
used to have one of our staff lawyers to coordinate all the private lawyers.

Around that it was something that | think he could do with. He had the means
to do it. Because we could guarantee a salary while he was doing the coordinating.
It's not something if using in private practice as he could easily do. It allows us;
it has been mentioned already, to really monitor cost and quality issues, against
the private bar. So it also gives us in-house capacity and expertise that way. And
there are areas where you just need it for expertise because there is no other real
market out there. And it could be a real niche market for us it's often been around
particular refugee groups.

Mr. Hugh Barrett (Director, Legal Aid Commissioning and Strategy, Legal Aid
Agency, Ministry of Justice, U.K.):

In England and Whales, 99.5 percent of the work is done by private lawyers.
However, we do employ roughly 50 lawyers who deliver criminal defense services.
And essentially we have them for two reasons.

The first is understanding and development of new techniques and procedures
in the criminal justice system. So for example we are moving to a system where
all evidence is produced electronically and transmitted electronically between the
police, the prosecutors and the defense. And it's very helpful to have staff lawyers
to be able to work on those sorts of projects.

The second reason is alternative service provision. We have been recently
cutting the fees that we pay to criminal lawyers. For example, about a year ago we
reduce the fees we pay in very high cost cases by 30 percent. The independent
bar decided that they would no longer work for those fees, so we recruited an
additional 25 barristers, including 7 Queen's Counsels to do those cases, and said
to the independent bar that we will continue that recruitment if they didn't get back
to work. And as a result of that move and some other changes to the fee schemes,
we have got them back to work on those very high cost cases. So those are the
two prime reasons that we employ staff lawyers.
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Mr. Yiu-Leung Cheung (Barrister, Hong Kong):

Well | think Hong Kong is a city with a population of 7.2 million. In the city
| think of things can be handled more easily and conveniently. Yes, indeed our
model is quite similar with that in the UK. A vast majority of the cases are handled
by private lawyers. Those employed in the legal aid department and the duty
lawyer services as | said, they handle administration mainly.

And on some occasions they will handle some, for example, we call it pre-
trial proceedings, pretty straight forward, housekeeping matters. But for some
substantive matters, again as | said, over 99 percent of them are handled by
private lawyers. And we don't seem to have this problem as private lawyers
unwilling to take on board legal aid cases.

For one thing, for civil legal aid, they are paid according to the market rate.
Because they can charge and eventually subject to taxation. So they are free to
charge | mean whatever they want to charge. But of course subject to contention
and taxation and the courts of ruling.

And for criminal cases, not highly remunerative | must say, but reasonable. So
still, it's reasonably attractive. So that we have sufficient members of the bar, and
indeed some solicitors as well who are willing to take on criminal cases.

Dr. Enny Nurbaningsih (Head of National Law Development Agency, Ministry
of Law and Human Rights RI, Indonesia):

As you know, the legal aid providers in Indonesia are the organizations of a
new system set up by the government. They've been running for two years | think.
Before that the poor received legal assistance but the source was not enforced
by the government. Now in Indonesia, we have 310 legal aid providers and they
are divided into 3 levels. The certified Level A providers get a maximum number of
cases to serve the poor, the marginal society there.

| think in Indonesia, after we issued the Act of No. 16/2011, we can organize
the legal aid providers better according to the new law. And then many cases can
be served by legal aid providers in Indonesia, including criminal cases and private
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cases (family and civil ones). They can solve litigation and non-litigation cases.

* Mr. Keita Abe (Senior Researcher of Research Division, Director of
Information System Management Division Japan Legal Support Center,
Japan):

As | explained in the presentation, Japanese staff lawyers were introduced to
provide legal services in the remote areas, islands or very far away city. So every
kind of legal services were delivered in the local rural areas. But these days staff
attorneys also station in the city area because Japan is an aging society and more
and more elderly people have legal problems on welfare problems. So there are
some pilot projects going on by staff attorneys to handle the welfare problem.

Ques3

* Mr. Wang (Participant) :

My name is Wang, and | am just an average Joe. | would like to ask the
representative from Japan. Could you please share with us the implementation of
the Victim Participation system in Japan since 2000? As | know, the Japan Legal
Support Centre has provided assistance in five victim support tasks.

* Mr. Keita Abe (Senior Researcher of Research Division, Director of
Information System Management Division Japan Legal Support Center,
Japan):

In 2013, we have new legislation for the victim of crimes. Victim participation
system grant victims the rights to attend the court express their opinions and raise
their questions. The victims of crimes can also have the attorney. So in the victim
participation system, the court appoints counsels to represent victims of crimes.
But the number of it is small so far. It has just started.
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Special Report

Comparing Legal
Aid Systems

Moderator: Mr. Anthony John Reilly
CEO, Legal Aid Queensland, Australia

Speaker: Prof. Maurits Barendrecht
Tilburg University, the Netherlands
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The legal aid challenge ...

How much legal aid will she need for receiving child support
from her former husband?

Access to justice depends on:
— What help and advice is available?
— How cooperative is the former husband?

— Which third parties (mediator/adjudicator) can she go to
(informal/formal)?

— How difficult and effective is this procedure for her (and
for her lawyer)?

— Other helpers besides a lawyer available in procedure?

What follows

What we know and do not know about ...

1.

i A WN

Overall spending

Types of problems that need to be resolved
Quality

Best practices for legal aid and access to justice
Legal aid cooperation in the future
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HiiL Innovating Justice

* The Hague, City of Peace and Justice

* Not for profit research and advisory institute for justice sector
— Justice Innovation Lab for designing innovative procedures
— Measuring access to justice
— Innovation strategies for justice sector organizations

* Joint venture with Tilburg University for valorization of
research on dispute systems

@Mauritsbarendr, @innojustice, maurits.barendrecht@hiil.org

Sources expertise legal aid/access to justice

*  Two comparative studies European legal aid systems
— Sweden, UK, Germany 2003
— Nine countries, 2014

e Study with Oxfam: Models for Sustainable Legal Aid: Experiences from
NGO'’s in Five Lower Income Countries

* International Legal Aid Group member since 2006

e Editor Working Group Report Access to Justice UN Commission Legal
Empowerment of the Poor 2008

* Board-member Dutch Legal Aid Board 2000-2010
* Trend Report Towards Basic Justice Care for Everyone, 2012
e Academic publications (see ssrn.com)
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Basis for analysis today
* Comparative research European 9 legal aid systems

— Belgium, England & Wales, Finland, France, Germany,
Ireland, Netherlands, Poland, Scotland

— Commissioned by Dutch Ministry of Justice
— Methodology: desk research and expert interviews
— Cooperation with legal aid boards or research institutes

— Legal Aid in Europe: Nine Different Ways to Guarantee
Access to Justice? www.hiil.org

* 9 national reports for this conference

— Australia, Canada (BC), England & Wales, Japan, Malaysia,
New Zealand, Philippines, South Korea, Thailand

1. Overall spending
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Huge variety in government spending

B T N Y R T

1 England & Wales 0.1300 Belgium 0.0200
2 Scotland 0.1300 11 France 0.0200
3 Netherlands 0.0800 12 Philippines 0.0150
4 Ireland 0.0600 13 Poland 0.0100
5 New Zealand 0.0600 14 Japan 0.0100
6 Canada (British Col)  0.0400 15 South Korea 0.0060
7 Australia 0.0400 16 Thailand 0.0006
8 Finland 0.0300 17 Indonesia 0.0004
9 Germany 0.0200

What can explain huge differences in
spending?

Major influence likely:

* Availability and complexity of procedures at 3rd parties
* Scope/outreach of programs

* Lobby of lawyers and political priorities

* Donor programs and private (collective) solutions

Less influence likely:

* Nr of problems (no huge variation across jurisdictions
according to surveys)

* Eligibility criteria (cover 15— 35% population)

192



Total expenditure per capita (euros)
. England & Wales
. Scotland

. Netherlands

Legal Aid and.the Universal Value

of Human Rights

No clear European trends

Private legal aid?

On the continent, legal expenses insurers offer coverage + fixed fee products
for consumer, personal injury, neighbour, housing, administrative issues

1
2
3
4. Ireland
5.
b
7
8
9

Finland

. Belgium
. Germany
. France

. Poland

39.37
34.28
29.11
21.18
12
6.96
6.52
5.40
0.59

e B L

Netherlands
Germany
Belgium

France

Finland

Poland

Scotland

Ireland

England & Wales

Premium income of legal expenses insurance
1.

47.90
36.65
33.55
14.15
12.96
11.27
not available
not available

not available
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Spending overall

* Know:

— Government budgets from 0.1300 to 0.0004 of GDP
* Also relevant (posible trade-off):

— Budgets for courts, tribunals, ombudsmen, other 3rd parties
* Not know and relevant:

— Funding access to justice programs by private donors

— Size collective mechanisms (legal expenses insurance,
consumer organizations, trade union membership)

2. Types of problems that need to be resolved
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Legal aid is about helping ...

* A man taken in custody ...

* A woman wanting a separation and child support ...
* A family loosing their home or land...

* An employee being fired or not being paid ...

* A buyer of an inadequate product or service ...

* Acitizen in need of government services ...

Which problems?

Biggest spending in most countries:

— Police custody/pretrial detention

— Criminal defence

— Divorce/separation and other family
Less spending but also relevant:

— Consumer, employment, refugee and immigration, debt,
personal injury, housing, social security

High volumes in some countries:

— Debt cases/insolvency (Japan), Overdue wages (South
Korea)
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Specific areas

* What causes differences in spending here?
* European report zooms in on specific problems:

— Police custody/pretrial detention, criminal defence, family,
consumer, employment, refugee and immigration, debt,
personal injury, housing, social security

Criminal defense:
Huge differences in spending

Spending per head € | % of legal aid budget

Eng 213 51
Scot 23.8 63
Neth 9.3 35
Ire 13.0 59
Bel 2.1 38
Fra 1.8 33
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Family cases (divorce and children):
Huge differences in spending

Country Spending per head | % of legal aid
3 budget

Eng 15.9 37
Neth 5.1 23
Bel 0.9 17

Refugee and immigration cases:
tribunals help to reduce costs

- Spending per head € | % of legal aid budget

Eng 0.92 1.9
Scot 1.16 31
Neth 2.95 17
Ire 1.1 5
Bel 2.1 13
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Our hypothesis from European systems

* Traditional court procedures very costly to operate for
lawyers and thus for citizens and thus for legal aid budgets

— General civil and criminal procedures

* When specialized, modernized (tribunal) procedure, legal aid
costs tend to be much lower

— Migration/refugee tribunals in UK and other countries
— Indonesia religous family courts

— Phillipines mandatory mediation employment disputes
— Problemsolving courts for drug crime - youth crime

3. Monitoring quality?
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Monitoring quality of legal aid services

* Many ways to do this
* No comparative data
* Uncertain what the effects are of:
— Audits
— Peer review
— Training and qualifying legal aid lawyers
— Experience requirements
— Complaints and investigation systems

Monitoring quality of access to justice

* Some indications of quality access to justice
* Comparative data exist

— Mostly survey data: Eurobarometer Justice Survey 2013,
World Justice Project Rule of Law Index (yearly)

— Mostly reporting impressions not experiences

* New methods emerge:
— Surveys of access to justice as experienced by citizens
— Quality of procedure, outcome and costs

199



rimesii 214 International Forum on Legal Aid

% Fairness Due process Number of
civil justice People can of law and Criminal EHRM
Legal aid judgments access and rights of the | Civil justice justice violations
budget (very) good afford civil accused ranking ranking per 100,000
Country (%GDP) (Eurobaro) justice (WJP) | (WJP) (WIP) (WJP) people
Eng 0.13 (1) 63 (4) 0.66 (4) 0.82 (4) 11 (4) 11 (4) 0.19 (2)
Scot 0.13 (2) - - - - - -
Neth 0.08 (3) 76 (1) 0.73 (1) 0.89 (2) 2 (1) 6(2) 0.26 (3)
Ire 0.06 (4) 62 (5) -- - -- - 0.33 (4)
Fin 0.03 (5) 66 (3) 0.69 (3) 0.91 (1) 5(3) 2 (1) 1.8 (8)
Ger 0.02 (6) 56 (7) 0.71(2) 0.77 (5) 3(2) 9 (3) 0.15 (1)
Bel 0.02 (7) 69 (2) 0.65 (6) 0.76 (6) 18 (6) 18 (6) 0.95 (6)
Fra 0.02 (8) 58 (6) 0.66 (4) 0.74 (7) 17 (5) 21(7) 0.83 (5)
Pol 0.01 (9) 41 (8) 0.62 (7) 0.86 (3) 22 (7) 16 (5) 1.35(7)

Some first impressions
* England & Wales, Scotland: expensive, quality OK
* Netherlands: rather expensive, high quality
* Finland/Germany: most value for money

* France/Belgium: cheap systems, quality uncertain

Just indications where to look for best practices!
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New methods to assess quality

* Population survey access to justice

— Which problems? Which paths to justice? Legal
empowerment? Quality processes and outcomes?

* Done in Indonesia (small sample), Mali, Netherlands, Yemen
* More countries considering
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Possibilities for international cooperation

* Monitoring access to justice is possible

* Data about justice needs and how well they are served

* Provides learning, incentives and rational basis for funding

* In partnership
— Legal aid programs (private NGOs/public legal aid boards)
— Donors (Open Society Justice Initative, EU, Mols, MoFA)
— See www.hiil.org for more information
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4. Best practices for legal aid and access to justice

Best guesses about what works from
comparing European systems:

For lower costs, higher quality of legal aid:
1. Reducing complexity of procedural routings

2. Specialized procedures/tribunals for most frequent and
urgent problems

3. Services integrating other disciplines (debt, family)

4. Reducing services under professional lawyer monopoly
— Finland, France, Netherlands, UK

5. Improving legal information and advice infrastructure
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And also

Getting rid of hourly fees

— Still in some parts of UK and Netherlands systems
Fixed fees in market for legal services

— German tradition, emerging model everywhere
Closed budget

— Belgium, French approach

Reducing compensation levels for lawyers

Less can be expected from

Availability of legal expenses insurance

— Unless family and criminal can be covered
Preventing legal problems

Mediation as a separate service (unless mandatory)
Raising own contribution and income levels

Recovering legal aid from applicants, defendants, other
sources (claw-back)
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Does legal aid policy follow
main strategies to enhance access to justice?

1. Empowerment through (legal) information

Hybrid, problemsolving services (integrating mediation), for
fixed fees

3. Specialized, simple court/tribunal procedures
4. Best practices and protocols
5. Online platforms for resolving disputes

(See, for instance, literature review and expert opinions in: Hiil
Trend report Towards basic justice care for everyone, 2012)

Examples of programs that follow strategies

* LawAccess and similar websites, guides/leaflets (Australia,
CanadaBC, New Zealand, Skorea)

* Community law/legal aid centres providing information and
advice (Au, CBC, Japan, Malaysia, NZ, Ph, SK)

* Parenting through separation and similar dispute resolution
(Au, N2)

* Integrating mandatory conciliation, mediation in procedures
employment/local administrative cases (Philippines)
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But if you follow the money ...

* 70-90% of budgets still spent on lawyers

— Inindividual cases

— Mostly in litigation

— Mostly before courts
* 0-20% budgets spent on information and advice
* Not much spending on

— Hybrid, problemsolving services; improving (court)
procedures; developing protocols/best practices; online
dispute resolution platforms

5. Legal aid cooperation in the future:

An online, problemsolving self-help court?
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How could the future look like?

Trends already coming together

1000s of online information and advice sites for end-users
and (para)legals ...

Widespread availability of problemsolving legal services,
with decreasing fixed fees ...

Ever more tribunals and specialized courts ...

More international best practices and protocols to deal with
the most difficult problems ...

LegalZoom and many other online platforms supporting this

An online, problemsolving self-help court?
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Rechtwijzer Dialogue £ P (D Wocksveaisn v
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Empowerment through (legal)
information
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Hybrid, problemsolving services
(integrating mediation), for fixed fees
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Services facilitated ...

* Guided negotiation (parties)

* Help by telephone (paralegals)

* Mediation of issues not resolved (lawyer/mediators)
* Decision of issues not resolved (judge/adjudicator)

* Review of solutions (lawyer/reviewer)

To be developed:

* Specialised, added value services (lawyers/other service
providers)
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Configurable platform

Currently specialized procedures for:
* Divorce

* Landlord/tenant

* Neighbour problems

Also possible:

* Consumer, employment, social security, criminal ...

Best practices and protocols
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Quality control

Platform can easily facilitate:
* Best practices for dealing with ...

— Special issues such as pensions, domestic violence
* Monitoring ...

— Quality of each service provider

— Quality of results

— Client satisfaction

Online platform
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New way of international cooperation

* Legal aid organizations
— Legal aid board Netherlands (supported by Mol)
— Legal Services Society BC

— Open to new jurisdictions: Finland, Singapore already
interested

* IT/ODR provider
— Modria (San José, CA)

* Configurations and dispute system design
— HiiL Innovating justice

Rechtwijzer exemplifies the benefits of
international cooperation in legal aid

* Sharing deep knowledge

* Sharing best practices for resolving justiciable problems

* A joint legal aid agenda with clear priorities
* Sharing costs of system development and maintenance
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Conclusions

* Spending hugely different, justiciable problems similar

* Main variables policy makers should look at
— Procedural routings for most frequent and urgent problems
— Structure of market legal services

* International cooperation in legal aid works and is expanding
— Increasing quality and effectiveness + monitoring
— Innovative platforms for delivery
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Ques1

Mr. Dunstan Mlambo (Judge President Gauteng Division of the High Court of
South Africa):

Thank you professor for a very illuminating research study. | just have two
guestions for you. One is the categorizations of Netherlands as one of the more
expensive countries. I'm not sure whether you looked at just the Legal Aid Board
there or whether you looked at Legal Services Counter as well. Because the Legal
Services Counter | know it operates separately, but it refers people to the Legal
Aid Board. But that’s entry level in primary, and when | visited those counters,
they showed me that it's very cost-effective to provide legal aid services in that
way. That’s the first question. And you could also deal with the Community Legal
Centers in Australia because that too tells me it's another cost-effective way of
providing legal aid. But the other question was on the quality of legal services. Did
you in your studies find any legal aid service provider that has an in-house quality
assurance unit? Because we have that in South Africa, and it has helped in terms
of creating confidence in the quality of our services.

Mr. Maurits Barendrecht (Professor of Tilburg University, the Netherlands):

The Legal Services Counters in the Netherlands and community justice
centers in many other countries tend to be included in the figures that | showed on
percentages of GDP. If you look at how much is spent on these local centers, it's
often a rather small percentage of the legal aid budget. It's fewer than 20 percent.
So, | completely agree that these outreach centers are very important to provide
people with legal information and advice. They are not that expensive or we don't
spend enough on it. We don't know which of two options is true.

As to the quality assurance programs, we see quite some programs that have
quality assurance units and work on it very hard. For me as an external reviewer
of these systems, it is very hard to see how effective these quality assurance
programs are. But I'm sure that people doing that type of thing are generally doing
the right thing and enhancing quality in some ways.
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Ques2

* Mr. Jerry Cheng (Presiding lawyer of Justice Law Firm):

You just mentioned as | know some different types of legal aid systems. | saw
your analysis on the United Kingdom. The percentage about the GDP is higher
and another type is maybe just like Germany. Maybe use the insurance system,
use premium. Can you analyze these two types? Which one maybe useful or
effective or efficient? And the second question is, | saw your analysis but there's
no Taiwanese figure, why?

* Mr. Maurits Barendrecht (Professor of Tilburg University, the Netherlands):

It's always better not to include the host country in your comparisons, because
you know too much. But | haven’t access to the data. The question about the
German system | think the German system is very interesting to study. There’s a
traditional fixed fees. There’s also tradition of fee schedules, so that lawyers are
used to for small cases to ask for a small fee, which is not enough to cover all their
expenses, so there's an element of pro bono in that, but it has worked for many
years.

The interesting thing from fixed fees as a kind of principle in your legal system
is that it tends to make your core procedures more effective and faster. Because
lawyers they have an interest to make more money, but they can do that mostly by
attracting more cases by solving more problems. Once they have a problem, they
have the interest to solve it rather quickly. And of course it could, fix fees could lead
to quality problems. But if you look at the satisfaction of the population in Germany
with access to justice, that doesn't seem to be much of a quality problem in the
legal system. So it's very interesting to look at.

Ques3
* Ms. Hsieh Hsing-ling (Deputy Secretary-General of the Legal Aid Foundation):

My name is Hsieh Hsing-ling, the Deputy Secretary General of Legal Aid
Foundation in Taiwan. | would like to ask you about the fixed attorney fees in
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Germany that you mentioned earlier. | don't know if you researched the comparison
between the fixed fee and the market prices in Germany. The attorney fee that the
Legal Aid Foundation in Taiwan pays for the lawyers is only about half to a third of
the market price. This is a serious issue for the Foundation because the attorney
fee is lower than the market price, but meanwhile, we want the lawyers to do
quality work. Is there any solution in your research for a dilemma like this?

Mr. Maurits Barendrecht (Professor of Tilburg University, the Netherlands):

We are now going into questions which could much better be answered by
economists. What is the effect if you offer a lower fixed rate for legal aid then it
presents on the market? It might be that there is a quality problem. It might also be
that the lawyers know that they can charge people with a higher income, a higher
rate.

I know a little bit about economics and one of the challenges is also when you
have a product not to let everybody pay what he can afford, and maybe then a little
bit more quality is added. But when you go to the supermarkets you see that the
quality differences are probably not as high as the differences in image or in added
value to the product that it's not really the core of whether it helps you washing
your hair or whatever. So I'm not sure that offering legal aid lawyers a lower rate is
really jeopardizing quality. We have to find out by research with economists.

Ques4

Ms. Ta-Hua Yeh (Secretary-General, Taiwan Alliance for Advancement of
Youth Rights and Welfare):

My name is Ta-Hua Yeh, Director of Legal Aid Foundation in Taiwan. |
have two questions for the professor. You mentioned in your presentation that
you discovered most legal aid organizations use 70% of their funds on lawyers
and less on formulating strategy. May | ask, what is your advice on formulating
strategies? Such as the strategy on research and development? Or on education
and promotion? This is the first question.

| have a second question. | am not a lawyer myself. As you mentioned in
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your presentation, legal aid systems often seem to be monopolized by lawyers.
This is very similar to what we’ve found in Taiwan from the perspective of NGO
organizations. Regarding this issue, you mentioned interdisciplinary professionals
such as social workers or other professionals. Could you please provide more
details about your findings on the monopoly from EU’s point of view? Whether a
monopoly actually has both a positive side and a negative side? And how to train
more interdisciplinary workers to participate in legal aid?

* Mr. Maurits Barendrecht (Professor of Tilburg University, the Netherlands):

| think there's a clear desire that the part of legal aid programs is to look at
prototypes of providers. Because people from different disciplines with different
skills can also help to solve the legal problems of everyday life. Whether these
other services are sufficiently represented in decision making about legal aid
budgets, are they represented in the boards of legal aid boards? Are they
represented when government officials talk about legal aid policies? My impression
is that there's still a lot of work to do in that respect. But we haven't study it very
carefully. But | think you're right that representation of different providers of
different types of legal aid in policy making is an important issue.
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National (Regional) Reports 11

Republic of Korea, Malaysia, New Zealand,
The Philippines, Thailand, U.S.A., Vietnam

Moderator: Mr. Mark Benton, Q.C.
CEQ, Legal Services Society, British Columbia, Canada
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National Report

Republic of Korea

Speaker: Mr. KANG Byung Sam
Staff Attorney, Korea Legal Aid Corporation
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1. Country Information

P tv Line & Total No. of Practicing
Legal Aid overty Line Lawyers & Legal Aid
o Date of Percentage of . .
Country Organization . 2 Lawyers (including
Establishment Population in . .
Name in-house and private
Poverty .
practice)
17,880 (as of July.
31. 2014). 96 Staff
Republic of | Korea Legal Aid 10,680,000 KW, Attorneys, 227
Korea Corporation September 1, 1987 16.5% (2012) Public-Service
Advocates’ (as of
Aug 2014)
Applications | Applications Total No. of
Population GDP \PPHiC PP . Applications Refused
Received in the Past| Approved in the ;
Year Past Year in the Past Year
51,141,463 1304.5 billion
(2013) USD (2013) 142,299 136,747 188

2. Please describe the main provider(s) of legal aid services in
your country:

(a) What is the nature of the provider’s organization (ie, a government department, an

independent statutory body or association)?

Korea Legal Aid Corporation (KLAC) was established by the Korean
government in 1987, in succession of all the rights and duties of its predecessor,
the Korea Legal Aid Association (founded in 1972), based on Legal Aid Act.
KLAC is a main provider of legal aid service in Korea, as a public organization
supervised by the Ministry of Justice. There are also civil organizations such as
Korea Legal Aid Center for Family Relations, Korean Bar Association Legal Aid
Foundation.

(b) If supervised by another authority, how does the provider maintain independence
in decision-making and in carrying out its duties and responsibilities?

Comments

1: KW=Korean Won. 1 U.S. Dollars = 1,014 Korean Won (as of Aug 30, 2014)
2:The Minister of Justice appoints the Public-Service Advocates(PSAs), among lawyers enlisted under the Military service Act, and orders to serve in
legal aid(mostly in KLAC), or related affairs, such as State litigation.




The Minister of Justice shall guide and supervise legal aid corporations.
KLAC shall prepare a project plan and a budget estimate for each business year
and submit them to the Minister of Justice annually. Also, the rules of KLAC, which
determines the requirements and procedures of legal aid KLAC carries out, should

be approved by the Minister of Justice.

However, Legal Aid Act states that the guidance and supervision shall not
apply to specific cases of legal aid services. KLAC lawyers are able to carry out

their litigation independently.

3. Please describe the legal aid organization and the recent business

figures:

(a) Organizational structure.

- Headquarter:

Legal Aid and the Universal Value
of Human Rights

President
Secretariat
Board of Directors Auditor
Central Legal Aid
Examination Committes Secutary General
l l |
Lzgal Aid & Policy Public Adminstration Financlal Administration Public Relaticns Auditing
Department Department Depariment Department Department
| J ! . [
[ 1 [ [
Strategy & Legal Aid Human Resource | General Admini- | Finance & Accounting  Budgeting & Management
Planning Team  Management Team Team stration Team Team Policy Team information Team

229



230

2014

2014 International Forum on Legal Aid

- Local Offices:

President
Secretary General
Chapter | KLAC Law-related
Prasident Education Center
| | | |
Legal Aid Public Service :“di‘gﬁgaéffﬁig;'éf“m Education Operating Education Support
Department Department(Team) ComEketonE islBuonaL Team Team
Branch Manager
Legal Aid Team Public Service Team
Sub Branch Sub Branch

- The Headquarter moved from Seoul to Gimcheon in 2014.

- KLAC Law-related Education Center is in Gimcheon.

- 18 Chapters (where there are district courts)

- 40 Branches (where there are branch courts)

- 67 Sub-Branches (where there are sub-branch courts)

(b) Analysis of the matter types aided in the past year.

Category KLAC Legal Aid Cases (2013) Change over 2012
Civil, Family, Administrative, etc 136,747 +7%
Criminal 16,257 +19%
Legal Advice 1,482,762 +5%

- Civil, Family, Administrative cases

Legal Aid provided for:

cases

Percent (%)

1 Overdue wages®

134,064

66

Comments

3: Korean Ministry of Employment and Labor sponsors legal aid for workers with overdue wages and retirement benefits(including foreign residents).

These cases mostly come to KLAC via Labor Board, which certifies back pay, and the amount of wages.




Legal Aid and the Universal Value

of Human Rights

5 Low - Income Citizens (other than basic living security 15.700 8
receivers)

3 Victims of Crime (other than Victims of domestic 15.044 7
assault and sexual assault)

4 Individual Rehabilitation and Bankruptcy 9,510 5

5 Basic living security receivers (except individual 6.427 3
rehabilitation and bankruptcy cases) '

6 The Disabled 5,853 3

7 Farmers 4,964 2

8 Children in need, Basic old age pensioner 2,710 1

9 Victims of domestic assault and sexual assault 2,578 1

10 | The Court-granted litigation aid cases 2,400 1

The Amount of Dispute (KW) Cases Percent (%)
0 ~ 5 million 55,565 41
~ 10 million 23,979 17
~ 20 million 18,381 13
~ 50 million 26,747 20
~ 80 million 4,934 4
~ 100 million 1,750 1
Over 100 million 5,392 4
Total 136,747 100
Legal Aid Fee Cases Percent (%)
Charged 8,222 6
Non-charged (free) 128,525 94
Total 136,747 100
- Criminal Cases
Category Cases Percent (%)
Via KLAC 4,331 27
Court-appointed 11,926 73
Total 16,257 100
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(c) What is the number and percentage of cases conducted by in-house/staff attorneys
and legal aid lawyers in private practice?

Category Cases (KLAC) Percent (%)
Staff Lawyers (includes PSAS) 152,939 99.95
Lawyers in private practice® 65 0.05
Total 153,004 100

4. Please describe your country’s (or organization) legal aid funding
arrangements:

(a) What are the sources and amount of legal aid funding? Are there caps on annual
spending?

- KLAC shall be operated with the following financial resources: Contributions and
subsidies provided by the Government, Cash and other property contributed by
persons other than the Government®, Borrowed funds, Proceeds derived from
business of KLAC, Other proceeds.

- KLAC 2014 Budgets are as follows:

Category Budget (in Millions of KW) Percent(%)
Government subsidies 35,454 44
KLAC acquired 45,106 56
Total 80,560 100

(b) Has your organization experienced large-scale funding cuts? If so, what were the
strategies for responding to such situation?

Not experienced.

(c) What is the percentage of funding spent on paying lawyers’ fees and costs, and on
administration expenses respectively?

Comments
4: Explained in question 6.(a)
5: Banks, Farmers’  association, etc.
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- According to KLAC Financial report of spending in 2013:

Category Spending (in Millions of KW) Percent
Personnel expenses® 37,907 49.3
Ordinary expenses 5,304 6.9
Legal Aid expenses 33,635 43.7
Total 76,846 99.9

(d) Does assistance extend to covering costs such as court costs, government
charges, and costs awarded against the legal aid recipient?

- The government and non-government organizations donate funds to KLAC
for specific cases. In these cases, such as cases for overdue wages, victims
of crime, the disabled, etc, KLAC covers most costs and reimburses from the
accumulated donation fund. See the table below.

- In other cases, the legal aid recipients are to pay the costs that KLAC spent for
the case. If he or she won the case, the recipients can charge the costs to the
other party.

- The assistance does not extend to the costs award against the legal aid

recipient.
Category Reimbursed costs(KW) Percent (%)
Charged cases 4,712,708,000 9
Non-charged cases 51,308,740,000 91

5. How does your organization evaluate performance? What are the
effective tools or methods of evaluation? If your organization has
established branch offices, how are their performances evaluated?

- KLAC regularly assess its performances based on its own guidelines. The
assessment includes the performances of every office (Chapters, branches, sub-
branches).

Comments
6: This includes the payment to the staff attorneys, however, the above-mentioned respective expenses data are not available, as KLAC staff s duty includes not only
litigation, but also administrative work. This does not include salaries paid to Public-service Advocates, as they are directly paid by the government.
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- The assessment evaluates the amount and the result of the legal aid cases (75%),
customer satisfaction (20%), training results (5%).

6. Please describe the methods of service delivery in your country (or
organization):

(a) Are the bulk of the approved cases conducted by in-house/staff attorneys or by
lawyers in private practice?

- Basically, KLAC assigns every case to its own attorneys(including Public-service
Advocates)

- If it is inappropriate for KLAC to litigate the case(when there is a conflict of
interest, etc), the office manager can appoint a lawyer in private practice as a
designated legal aid lawyer.

(b) What are the conditions of registering as a legal aid lawyer?

- No specific registering is needed for a legal aid lawyer in Korea. But anyone
who intends to render legal aid services as a corporation shall register with the
Minister of Justice by meeting requirements for assets and persons engaged in
legal aid services, etc. under conditions prescribed by Presidential Decree.

- KLAC annually employ their staff attorneys among many applicants.

(c) What are the rules and procedures of assigning approved cases to legal aid
lawyers?

- Before approval phase, if it seems that litigation is needed, the lawyers
investigate the case and report to the managing attorney who later approves
the case. The manager assigns the case usually to the investigating lawyer(the
staff attorney or the Public-service Advocate) or to the other, on his or her own
judgment.

- When the Court or the Constitutional court assigns a case to KLAC members,
the case is also regarded as the managing attorney assigned the staff attorney
or the Public-service Advocate of that case.
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(d) How do the salaries and fees paid to legal aid lawyers compare with the general
market rate?

- The general market rate does not apply to the legal aid cases. The basic wages
paid to the KLAC staff attorneys are equivalent to those of public prosecutors.
KLAC staff attorneys additionally are paid performance-based bonuses every
quarter.

7. Please describe the types of legal aid services provided in your
country (or organization), and the types of matters aided.

- legal counseling (for everyone, every matter)

- litigation (civil, family, administrative, constitutional cases)
- Individual rehabilitation or bankruptcy petition

- Criminal defense

- Sexual assault victim assistance program

8. Please describe application procedures and the criteria of
granting legal aid.

Counseling ] ( Attempt to Settle )
Legal Aid application and » (If settled, the case is
investigation closed
d J \. ) y,

o ] [ 4 ™
- Litigation Approved }
r { ° L PP T~ Decision whether to

[
-

i . Yy - approve legal aid
[ Appeal ]4— Dismissed | \ y

|

|

|

|

|

|

|

|

| »

: { Win }——{ Reimbursemert —b[ Case closed

4

I y

'C.\ \

\[ Lose }——{ Reimbursement 4{ Consider appeal

* |f the legal aid application is dismissed, the applicants can appeal to Central Legal Aid
Examination Committee.
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To grant legal aid, the chance of winning, the eligibility and adequacy of legal aid
must be considered. As most people apply for legal aid after they are legally advised
in KLAC, the counseling personnel explains about and arranges the application.

9. In order to satisfy demand:

(a) Are there services or standards specifically designed to help disadvantaged
groups, such as women, children, indigenous people, labor and residents living in
remote areas?

- The victims of domestic assault and sexual assault, workers who suffers overdue
wages, children in need are eligible for legal aid, without expenses.

- KLAC has many offices in rural areas, and also runs legal counseling buses for
those who live in remote area.

- Sentenced persons, as well as the pretrial detainees, are also eligible for legal
counseling, as KLAC lawyers regularly visit prisons or detention facilities near
their offices upon request.

(b) Are there special standards or rules for deciding whether (and how much) legal aid
resources should be allocated to assist complex cases (eg, environmental lawsuits

or other class action lawsuits)?

- Special standards or rules upon the matter are not set.

10. How does your organization monitor the quality of legal aid
lawyers’ services?

- KLAC auditing department and an experienced staff attorney who is designated
for inspection, are regularly inspecting legal aid activities, including litigations.

- Each staff attorney is encouraged to have expertise areas, and to form studying
societies, which are to submit research papers for the annual seminar.

- KLAC has appointed 58 medical doctors for legal advice for the related legal
cases.
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- KLAC conducts annual legal aid seminar and PSA seminar, for exchange of
knowledge and discussion.

11. How does your country (or organization) inform potential
applicants (particularly residents living in remote locations) of
the availability of legal aid services?

-In connection with the local
governments and farmers association,
KLAC regularly visits remote areas, and
provides legal service by sending its
‘counseling bus’, which functions as a
small mobile office. This specially re-
formed bus has computers, network
system and a copy machine in it. The
visiting events are often held with
educational lectures on basic legal
matters.

(See the table below)

- KLAC has public relations department, which advertises its legal aid activities,
deals with media, and publishes ‘Legal Aid’, a quarterly publication.

Legal Legal Aid Lecture
Year Visits Coungelin Application
9 Received Held Attendee
2012 100 1,455 91 21 1,200
2013 105 1,473 96 22 1,374

12. How does your organization help to reduce the amount of
disputes which resort to the courts? Does your organization
participate in law reform or offer legal education to the public?
If so, please describe these activities or services.

- Before bringing the case to the court, if the case can be settled, the staff
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attorney considers to solve the case by ADR.

- As the main legal aid provider in Korea, KLAC is frequently requested to present
opinion in law reform.

- KLAC Law-related Education Center, opened in 2011, is an educational facility to
help adaptation of immigrants, by teaching Korean legal system and basic legal
matters. It can accommodate 136 persons. (See the table below)

Satisfactory rate

Category Group Alffeeie (based on Survey)
mar-riage-based 20 >4 2,285 o487
immigrants 2013 53 2,218 94.95
Residents Es-caping — 2 e 9528
from North Korea 2013 5 142 96.09
2012 1 30 98.6

Students

9 316 90.25

13. Please describe recent initiatives which made services
accessible through the use of technology. If self-help services are
available, please comment on the effectiveness of these services.

- KLAC Home Page (www.klac.or.kr) / Mobile Home Page (http://m.klac.or.kr):
Appointment (or cancellation) of visiting for legal counseling are available.
Also contains various legal aid cases (FAQs) and legal forms.

- Cyber-counseling: A brief legal counseling is available for everyone, at the KLAC
website, by uploading a post.

- Individual Rehabilitation and Bankruptcy Comprehensive Support Center Home
Page (http://resu.klac.or.kr): Self-test system on Individual Rehabilitation and
Bankruptcy
Individual Rehabilitation and Bankruptcy forms (automatic filling)

Instructing videos on Individual Rehabilitation and Bankruptcy
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- 132 Call Center system (http://132call.klac.or.kr): A brief legal counseling is
available for everyone, simply by pressing 132 on phone.

- SMS system: Those who applied for legal aid get messages (e.g. ‘the application
received’, ‘legal aid approved’, ‘trial date set’) from KLAC by automatic SMS system.

14. Please describe the difficulties encountered by your country
(or organization) in promoting legal aid work in the recent years,
and the strategies for responding to these difficulties.

- Legal aid is being carried out by several justice agencies (the Ministry of Justice,
the Supreme Court, the Constitutional Court), and civil agencies. Some legal aid
activities are overlapped, and not well-connected. From the perspective of legal
aid recipients, it is not desirable.

- A central legal aid organization is needed for coordinating connection and
cooperation, and building legal aid network for the legal aid recipients. The
country’s main legal aid provider, who has the nationwide network and years of
experience, shall be suitable for the job.

15. Has your country (or organization) established any
mechanisms of co-operation with legal aid organizations abroad?

- MOU between KLAC and IALS(Institute of Advanced Legal Studies), University
of London (November 4, 2009)

- MOU between KLAC and Japan Legal Support Center - international relationship
on legal aid system and information interchange (November 6, 2009): KLAC and
JLSC are exchanging correspondents

- MOU between KLAC and Korean Residents Union on Japan - establish the
mutual cooperative relationship for promoting the human rights and legal welfare
of Korean residents in Japan (June 13, 2011)

16. How does your country (or organization) adopt United Nations
legal aid principles and guidelines in policies and services?
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- Republic of Korea considers the provision of legal aid their duty and
responsibility, and enacted specific legislation which is Legal Aid Act, and
established Korea Legal Aid Corporation.

- KLAC is a nationwide organization, which especially has 67 sub-branches, many of
them in rural and remote area, to provide legal aid service to disadvantaged groups.

- KLAC has legal aid programs for victims of crime, children, women, which the
United Nations guidelines request.

- Those who are detained, arrested, charged with a criminal offence is fully
eligible for legal aid if they cannot afford private legal services. KLAC lawyers
regularly visit prisons or detention facilities, as legal aid at the post-trial stage.

- The report submitted by the Korean government to United Nations regarding UN

International Covenant on Civil and Political Rights contains and emphasizes the
role of Korea Legal Aid Corporation.
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1. Please provide the following country' information:

Legal Aid A Total No. of Practicing Lawyers &
Country Organization Daf[e & Percentage_of Legal Aid Lawyers (including in-
Name Sl Bl (el EWeln i house and private practice)
Poverty
Legal Aid 15,754
Department USD8.50 per | Out of this there are 1300 lawyers
(LAD) 1970 day under the Legal Aid Centres
National Legal (2012* supervised by the Malaysian Bar
Aid Committee 1983 share of (LAC) and 1566 lawyers under
Malaysia (LAC) households the National Aid Foundation
National Legal 2011 below the (NLAF). Under the Legal Aid
Aid Foundation national Department(LAD), which is a
(NLAF) 1946 poverty line Government established and
Court Assigned 1.7% (2012)* | funded legal aid scheme there are
Counsel Scheme 82 in house counsels.
Total No. of Total No. of
. Applications | Applications |Total No. of Applications Refused in
Ul el R%?:eived in Aggroved in th(flpDast Year
the Past Year | the Past Year
30 million Usg”ﬁii'M No information| Refer to 3(b) No information

* www.worldbank.org/en/country/malaysia

2. Please describe the main provider(s) of legal aid services in
your country:

(a) What is the nature of the provider’s organization (ie, a government
department, an independent statutory body or association)?

There are three (3) providers of legal aid services in Malaysia namely.

(i) The Legal Aid Department (LAD) is a Government established and funded
legal aid scheme. It's primary objective is to provide legal aid and advisory
service to the indigent on legal issues commonly associated with them. The
type of matters covered by LAD is rather limited and does not provide the
adequate coverage on all frontiers. At the beginning, the LAD was placed
under the Attorney - General's Chambers and following the setting up of the

Comments

1: In this Outline, all references to

“country”  shall include

region” .
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Ministry of Law in 1985 it was placed under the Ministry until May 1995. It now
comes under the wings of the Legal Affairs Division of the Prime Minister's
Department.

(i) The Malaysian Bar operates a dual legal aid scheme. The first being the
establishment of a legal aid centre in every state dealing with a wide array
of legal issues. These Legal Aid Centre’s are supervised by the National
Legal Aid Committee of the Malaysian Bar (LAC). The Malaysian Bar was
established under the Advocates & Solicitors’ Ordinance 1947 (subsequently
replaced by the Legal Profession Act 1976).

The second is the National Legal Aid Foundation (NLAF) scheme administered
by the Legal Aid Centers. The NLAF is an independent body, granted
Government funding that will fund the provision of criminal legal aid, enhance
services for lawyers to represent those needing legal representation,
determine the guidelines for the administration of the national legal aid
scheme, and to initiate and carry out educational programmes designed to
promote understanding amongst the members of the public and their rights
and duties under the laws of Malaysia. The aim of NLAF is to provide access
to justice to all Malaysians.

(iif) The Malaysian courts also assigns counsels who are registered with them to
Malaysians as well as Non-Malaysians who are facing Capital Punishment at
no costs.

(b) If supervised by another authority, how does the provider maintain
independence in decision-making and in carrying out its duties and
responsibilities?

Not applicable to the Legal Aid Department.

The Legal Aid Centers are self-reg.ulatory as all the chairpersons of the individual
centers, sit on the National Legal Aid Committee, thus ensuring independence.
There are currently two co-chairpersons appointed by the President of the
Malaysian Bar.

As for the NLAF, their policies are made by the National Legal Aid Committee
subject to approval from the Board as listed in 3.ii below.
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3. Please describe the legal aid organization and the recent
business figures:

(a) Organizational structure.

I. Legal Aid Department
* Director General
» Deputy Director General (Civil)
» Deputy Director General (Syariah)
* Director of Research and Policy
* Director of Panel of Solicitors (Civil)
* Director of Mediation (Civil)
+ Director of Litigation and Advice (Civil)
 Senior Assistant Director
* Director of Litigation and Advice (Syariah)
* Director of Mediation (Syariah)
* 14 Directors from each state in Malaysia
+ 8 Assistant Directors

ii. National Legal Aid Committee ( LAC):
» 2 Co- Chairpersons
* 3 Deputy Co-Chairpersons
* 12 Members (Chairperson of the Legal Aid Centre of each state within
Peninsular Malaysia)

iii. National Legal Aid Foundation (NLAF):
» Attorney General (Chairman)
* President of the Malaysian Bar (Vice Chairman)
» Secretary General of the Treasury
* Director General of Legal Affairs Division
* Director General of Social Welfare Division
 Director General of Legal Aid Department
* President of the Sabah Law Association
* President of the Advocates Association of Sarawak
* A Dean of a Faculty of Law nominated by the Patron; and
* Two representatives from non-governmental organizations nominated by
the Patron.
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» comes under the purview of the Chief Registrar of the Federal Court

(b) Analysis of the matter types aided in the past year.

NLAF (Purely criminal cases involving Malaysian Citizens)

ARREST | REMAND | MITIGATION/BAIL | HEARING TOTAL

APR 2012 - DEC 2012 2394 37,495 8267 1061 49217
JAN 2013 - DEC 2013 3583 73,095 12,537 2329 91544
TOTAL 5977 110,590 20,804 3390 140,761

*Criminal cases aided under the National Legal Aid Foundation

Legal Aid Centre matters

LACs Number of clients (2013)
Johor 17
Kedah 73
Kelantan 560
Kuala Lumpur 15,751
Malacca 152
Negeri Sembilan 274
Pahang: 501
Penang 1,792
Perak 348
Selangor 1078
Terengganu 276
TOTAL 20,822

*Work carried out comprised of matters pertaining:

Criminal offences (very minimal upon the introduction of the NLAF)

Public Interest cases — urgent arrest team
Housing/tenancy issues

Labor/ employment

Family law matters

Syariah cases

Domestic violence

Migrant/refugees issues

Immigration issues (passport, overstaying. illegal entry)
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Legal Aid Department (LAD) 2013

Shariah, Civil and Criminal Cases - 15,905
Mediation - 36,956
Total - 52,861

Court assigned counsels scheme

Criminal cases involving Capital Punishment.

(c) What is the number and percentage of cases conducted by in-house/staff
attorneys and legal aid lawyers in private practice?

I. All work carried out by the Legal Aid Department is carried out by in-house
counsel.

ii. All work carried out by the dual scheme (LAC & NLAF) and the court assigned
counsels is done by lawyers in private practice.

4. Please describe your country’s (or organization) legal aid funding
arrangements:

(a) What are the sources and amount of legal aid funding? Are there caps on
annual spending?

(i) Legal Aid Department obtains funding from the Government.

(i) Bar Council Legal Aid Centers funding is based on monies collected from
subscription fees paid by members (lawyers) of the Malaysian Bar.

(i) NLAF funds are derived from a fixed amount of money given to the Foundation
on an annual basis by the Government.

(b) Has your organization experienced large-scale funding cuts? If so, what were
the strategies for responding to such situation?

NLAF government funding started in 2012. It is just 2 years old. We hope that it
does not happen.
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(c) What is the percentage of funding spent on paying lawyers’ fees and costs,
and on administration expenses respectively?

Lack of statistical data.

(d) Does assistance extend to covering costs such as court costs, government
charges, and costs awarded against the legal aid recipient?

No assistance is given in terms of costs under the Legal Aid Centers scheme
or the National Legal Aid Foundation scheme. However under the Legal Aid
Department scheme court costs are waived by virtue of the Legal Aid Act.

5. How does your organization evaluate performance? What are the
effective tools or methods of evaluation? If your organization has
established branch offices, how are their performances evaluated?

We have just started an audit scheme whereby a team of lawyers are sent to
the courts to observe lawyers carrying out NLAF work. This team comprises of some
trainers, as well as trainees and is currently at its trial stages at the nation’s capital. The
system will be implemented nationwide once the proper mechanisms are worked out.

6. Please describe the methods of service delivery in your country (or
organization):

Carried out via the Bar Council Legal Aid Centres in each state in West Malaysia
and Legal Aid Department in each state in Malaysia

(a) Are the bulk of the approved cases conducted by in-house/staff attorneys or
by lawyers in private practice?

The majority of cases are carried out by lawyers in Private Practice.
(b) What are the conditions of registering as a legal aid lawyer?

Generally all NLAF lawyers will have to undergo a 3 part training organized by
trainers from the NLAF Steering Committee. This steering committee comprises
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of members of the National Legal Aid Committee. Senior practitioners are exempt
from the 3rd part of the training that explains and teaches the trial process to
trainees.

(c) What are the rules and procedures of assigning approved cases to legal aid
lawyers?

Under the NLAF scheme there are several procedures in place for a lawyer to
carry out cases. The first being the lawyers have to be registered as a NLAF
lawyer. This is followed by the lawyers signing letters of undertaking when they
want to do NLAF work. Such undertaking is prevalent at each stage of the superior
courts in Malaysia. A general letter of undertaking states that he/she will not
ask, demand or accept payment from clients. In addition in the event they wish
to conduct criminal trial in the Magistrate and Sessions Court or handle Criminal
appeals they will have to sign a letter of undertaking stating the following.

For criminal trial at Magistrate and Sessions Courts
That they have;

(a) Attended all the three parts of the NLAF training or attended the Part 1 and Il
of the training AND
(b) Handled a minimum of three (3) Criminal trials.

For criminal Appeal at the High Court
That they have;

(a) Attended Part 1and Part 11of the NLAF training AND

(b) Have been in legal practice for a minimum of three (3) years AND

(c) Have attended Part 111 of the NLAF training OR have handled a minimum of
three (3) Criminal trials in the Magistrate or Sessions Court.

For Criminal Appeals at Court of Appeal
That they have;

(a) Attended Part 1 & Part 11 of the NLAF training
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(b) Have been in legal practice of a minimum of five (5) years AND

(c) Handled a minimum of five (5) criminal trials in Magistrate and/or
Sessions Court and/or High Court AND

(d) Handled two (2) criminal appeals in the High Court

(d) How do the salaries and fees paid to legal aid lawyers compare with the
general market rate?

Significantly lower.

7. Please describe the types of legal aid services provided in your
country (or organization), and the types of matters aided.

Refer to question 3(b)

8.Please describe application procedures and the criteria of granting
legal aid.

For Legal Aid Department & LAC scheme
Clients will be subject to a means test to access income, to decide if they qualify
NLAF Scheme

For arrest, remand, bail, mitigation - all Malaysians (irrespective of their financial
means) will be provided free legal assistance.

For all Trial and Appeals - all Malaysians whose income does not exceed RM36,
000.00 per annum will b entitled to receive legal aid (without having to make any
payment).

Court assigned counsel scheme

For Capital Punishment cases the courts will assign counsel to all Malaysian as
well as Non Malaysian at no cost.

9. In order to satisfy demand:
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(a) Are there services or standards specifically designed to help disadvantaged
groups, such as women, children, indigenous people, labor and residents
living in remote areas?

None. However, the Legal Aid Centers do work closely with local and international
non-governmental organizations to cater and assist disadvantaged groups.

(b) Are there special standards or rules for deciding whether (and how much)
legal aid resources should be allocated to assist complex cases (eg,
environmental lawsuits or other class action lawsuits)?

None.

10. How does your organization monitor the quality of legal aid
lawyers’ services?

Refer to question 5

11. How does your country (or organization) inform potential
applicants (particularly residents living in remote locations) of the
availability of legal aid services?

Yes. Through TV commercials and radio , legal aid clinics set up in remote
and rural locations and through the distribution of brochures and pamphlets in their
indigenous language .

12. How does your organization help to reduce the amount of
disputes which resort to the courts? Does your organization
participate in law reform or offer legal education to the public? If
S0, please describe these activities or services.

The Legal Aid Centers do not carry out mediation programme, however there
is Malaysian Mediation Centre formed by the Bar Council which advocates the use
of Mediation as a form of alternative dispute resolution. The Legal Aid Centers also
creates law awareness by educating the public through seminar, talks and distribution
of brochures and pamphlets on various matters such as employment law, family
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matters etc.

13. Please describe recent initiatives which made services
accessible through the use of technology. If self-help services are
available, please comment on the effectiveness of these services.

None.

14. Please describe the difficulties encountered by your country (or
organization) in promoting legal aid work in the recent years, and
the strategies for responding to these difficulties.

Currently Legal Aid provided under the NLAF Scheme is only for Malaysian
citizens; however we are continuously lobbying to convince the government to expand
the NLAF Scheme to the migrant workers as well.

15. Has your country (or organization) established any mechanisms
of co-operation with legal aid organizations abroad?

None.

16. How does your country (or organization) adopt United Nations
legal aid principles and guidelines in policies and services?

Article 8 (1) of the Federal Constitution of Malaysia declares “All are equal before
the law and are entitled to equal protection of the law” From this declaration it can be
safely assumed that Legal Aid or access to justice is a fundamental human right in
Malaysia.

Further Article 5(3) of the Federal Constitution states that “when a person is
arrested he shall be informed as soon as may be of the grounds of his arrest and he
shall be allowed to consult and be defended by a legal practitioner of his choice”.
To give meaning to Article 8(i) and Article 5(3) of the Federal Constitution, NLAF
was established by the Malaysian Government and funded by the Government to
provide legal assistance and advice in relation to criminal matters to all Malaysians
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(irrespective of their financial means) at the police station, the remand hearing and
when they are charged in court. In so far as hearing is concerned, a means test
will be applied and only those who pass the means test will quality to receive legal
assistance.

This scheme requires the police and all other enforcement agencies to inform
NLAF of every arrest, remand and charge.

The lawyers who do work for NLAF will be trained and paid by NLAF.

The Bar Council Legal Aid Centers (LAC) work closely with NLAF to assist it in
its delivery of services which means that any Malaysian who requires legal assistance
from NLAF need to contact the nearest LAC.

In order to ensure smooth delivery of its services the head of each state
prosecution unit meets up with the district police chiefs and all other enforcement
agency chiefs together with the representatives from every state Legal Aid Centres
every quarterly to review the efficiency of the services provided under the NLAF
scheme.

In addition for all capital punishment cases, the court will assign counsel to all
Malaysians and non- Malaysians at no cost.
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1. Country information:

Poverty Line &

Total no of practising

Legal Aid lawyers & Legal Aid
o . Percentage of . .
Country Organization | Date of Establishment 2 lawyers (including
Population in . .
Name P in house and private
overty :
practice)
Legal Aid Legal Services Agency | New Zealand 1858 private legal aid
New Zealand Services, established in 2000, does not have an| lawyers and 142 in
Ministry of merged into Ministry of | official national | house Public Defence
Justice Justice in 2011 poverty line Service
Total No. of ZOUT.I(E?'O;)L Total No. of
Population GDP Applications Received PPl dl' h Applications Refused
in the Past Year Approved in the in the Past Year
Past Year
In 2014 New The Gross
Zealand has Domestic In 2013-14
. In 2013- . :
an estimated Product . . . . financial year 6974
: . In 2013-14 financial 14 financial _
population of (GDP) in applications for legal
: year 80,157 year 70,796 :
just over 4.5 New Zealand L . aid were refused and
- applications for legal | applications for ;
million, up from [ was worth aid were received leaal aid were 2503 were rejected
the 4,027,947 | 182.59 billion ' a 9 roved (duplicates or not in
recorded in the | US dollars in PP ' prescribed manner)
2006 census 2013

2. Please describe the main provider(s) of legal
your country

(a) What is the nature of the provider’s organisation?

aid services in

Legal Aid Services is a business unit within the New Zealand, Ministry of Justice (a

government department)

(b) If supervised by another authority, how does the provider maintain
independence in decision making and in carrying out its duties and
responsibilities?

The Legal Services Act 2011, disestablished the former Legal Services Agency
and merged the services previously provided by the Agency into the Ministry
of Justice. The 2011 Act created a new statutory position the Legal Services
Commissioner. The Legal Services Commissioner must act independently when
performing the following functions:
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granting legal aid in accordance with the Act and the regulations:

* determining legal aid repayments where legal aid is granted:

» assigning a provider of legal aid services or specified legal services to an aided
person:

in relation to salaried(in house) lawyers,—

- deciding the allocation of cases among salaried lawyers:

- overseeing the conduct of legal proceedings conducted by salaried lawyers:
- managing the performance of salaried lawyers:

3. Please describe the legal aid organisation and the recent
business figures:

(a) Organisational structure

Legal Aid Services is a business unit within the Legal and Operational Services
division of the Ministry of Justice. The Deputy Secretary/Legal Services
Commissioner is the overall lead for the division. Legal Aid Services are led by
the General Manager, Legal Aid Services, Michele McCreadie.

Grants staff

Grants officers are responsible for the management, consideration and decision
making on criminal, family, civil and Waitangi Tribunal applications for legal aid.
Their decisions are independent of the Deputy Secretary and under the delegation
of the Legal Services Commissioner. Grants officers prepare submissions to the
Legal Aid Tribunal (LAT).

There are 11 legal aid offices nationwide employing approximately 150 staff. The
11 offices are located in three regions: Northern, Midland and Southern.

National Specialist Advisors

There are six internal and 30 external National Specialist Advisors (NSAs). All are
experienced litigation lawyers specialising in family, civil, criminal and Waitangi
Treaty law. NSAs provide recommendations to grants staff when a case falls
outside the standard processes, or is complex or high profile. The NSAs also carry
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out file examinations and assist in managing litigation involving Legal Aid Services.

Debt Management Group (DMG)

DMG are responsible for managing, securing and recovering outstanding legal
aid debt. DMG staff register and release caveats and statutory land charges
over clients’ property and in some cases work with lawyers to release relevant
securities. DMG have an establishment of 31 staff.

Operations Support and Improvement Team

The Operations Support and Improvement Team is responsible for implementing,
maintaining, reviewing and enhancing LAS information systems, policy and
procedures. The team provides daily support to LAS staff, the media and the
general public and oversees litigation cases for Legal Services as well as
monitoring the decisions coming from the Legal Aid Tribunal for policy and practice
matters. The team has an establishment of 12 staff.

Provider Services
The Provider Services team is responsible for the management of legal aid

lawyers contracts, approvals, cancellations, audits and complaints investigation.
The team has an establishment of 8 staff.

(b) Analysis of the matter types aided in the past year

* Criminal cases — 54,927

* Family cases — 23,172

» Civil cases -1,986
Waitangi Tribunal cases 72

(c) What is the number and percentage of cases conducted by in house/staff

attorneys and legal aid lawyers in private practice?

In 2013-14, 28% of criminal legal aid cases were conducted by the Public Defence
Service ‘in house’ salaried lawyers.
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All family, civil and Waitangi legal aid cases are conducted by legal aid lawyers in
private practice.

4. Please describe your country’s legal aid funding arrangements:

(a) What are the sources and amount of legal aid funding? Are there caps on
annual spending?

Up until 2010 legal aid expenditure was demand driven. As part of the budget
process in 2010 a baseline (appropriation) was established. The appropriation
is adjusted to match throughput via a five year forecast of legal aid expenditure
reviewed and re-forecast on an annual basis with quarterly updates. The
appropriation and forecast expenditure are set at the start of each financial year.
The appropriation is not a capped budget. Any under spend is transferred to the
centrally managed Justice Sector Fund and then returned to legal aid if required.

(b) Has your organisation experienced large scale spending cuts? If so, what
were the strategies for responding to such situation?

In New Zealand legal aid expenditure increased significantly from $111m in
2006/07 to $173m in 2009/10. This expenditure was too high to sustain over the
medium and longer term. The New Zealand government took steps to reduce
expenditure alongside initiatives to reduce offending which along with the overall
reduction in crime have helped to lower legal aid costs

Three broad areas of work were undertaken to control expenditure:

* New purchase approaches to restrict the cost per case (grant)
+ Eligibility changes to reduce the number of grants
» Changes to repayment policies and user charges to improve revenue

(c) What is the percentage of funding spent on paying lawyers’ fees and costs
and on administration expenses respectively?

 In 2013-14 legal aid expenditure (lawyer’s fees and costs) was $119,321,526
* In 2013-14 the cost of the administration of legal aid was $29,156,000 however
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this includes a number of other costs outside of the operational administration
of legal aid eg corporate costs such as ICT, Communications, Finance and the
cost of administration of other services such as Community Law Centres and
Family Dispute Resolution.

* A more accurate cost of the administration of legal aid services would be
around $21million.

(d) Does assistance extend to covering costs such as court costs; government
charges and costs awarded against the legal aid recipient?

Court costs — in civil and family cases court filing fees are paid as a disbursement
to the legal aid lawyer. In civil cases the court will waiver security of costs if the
person is legally aided.

Costs awarded against the legally aided person - An order of costs can be
made against an aided person in extraordinary circumstances in family and civil
proceedings. When such an award of costs is made it is usually modest and may
be established as part of the legal aid debt and paid as part of the overall debt.
The aided person can submit a request to write-off this debt.

A second option and more usual option for the court is to make a ‘but for’ order.
That is ‘but for the person being legally aided | would have ordered costs of ........... '
The successful party can then apply for costs to be paid. Legal aid has discretion
as to whether we pay and how much.

5. How does your organisation evaluate performance? What are the
effective tools or methods of evaluation? If your organisation has
established branch offices, how are their performances evaluated?

We use a range of measures to monitor and evaluate performance across both
legal aid granting and debt recovery functions. Externally, we report on the quality
of legal services as assessed by independent quality and value audits, timeliness in
assessing applications for criminal legal aid and total debt recoveries.

We use additional measures internally within our service. We monitor legal aid
processing by decision timeliness, decision accuracy, work on hand, productivity
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and cost efficiency. Each of the 11 legal aid offices have targets for work on hand,
timeliness and quality. The debt recovery operation is monitored against target
recoveries, service levels, productivity and cost efficiency.

The legal services management system, the finance system, internal quality
reviews, the debt management system and a call centre telephony system are all
used to collect this performance information. Performance management information
is available on a ‘real time’ basis to legal aid managers and staff. Management reports
are reviewed by the leadership team on a monthly basis.

6. Please describe the methods of service delivery in your country?

(a) Are the bulk of the approved cases conducted by in-house/staff attorneys or
by lawyers in private practice?

In 2013-14, 28% of criminal cases were conducted by the Public Defence Service
‘in house’ salaried lawyers.

All family, civil and Waitangi legal aid cases are conducted by legal aid lawyers in
private practice.

(b) What are the conditions of registering as a legal aid lawyer?

Legal aid services can only be provided once a lawyer has been approved by the
Secretary for Justice (Secretary) to provide legal services in that area of law. The
areas of law a lawyer can apply for are:

e Criminal

« Family

* Civil

» Court of Appeal and Supreme Court

« Waitangi Tribunal, Maori Land Court and Maori Appellate Court
* Mental Health,

» Refugee and Protected Persons

* Duty Lawyer

» Police Detention Legal Assistance.
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A lawyer can apply to be a supervised or lead provider in all areas of law except
Court of Appeal and Supreme Court. There are four levels of Criminal approval that
depend on the seriousness of the offending and the lawyer's level of experience.

When a lawyer applies to become a legal aid provider we consider the application
to determine whether the application meets the criteria set out in the Legal
Services (Quality Assurance) Regulations 2011. The criteria include, relevant
skills, experience and business systems to effectively manage and represent
legally aided persons. The application may also be sent to a Selection Committee
for consideration.

Selection Committees are made up of senior lawyers in different regions who provide
advice and make recommendations on the suitability of lawyers to provide legal aid
services in each area of law. The Secretary makes the final decision and may impose
conditions, such as mentoring, on a provider's approval. If a lawyer's application
is declined or conditions are imposed, the lawyer can apply to have a decision
reviewed by the Review Authority whose decision is binding on both parties.

A lawyer may be approved as a lead provider for two to five years and as a
supervised provider for up to two years. When a provider's approvals expire
they are required to reapply for approval in order to continue providing legal aid
services. The re-approval process is shorter than the initial approval application
as we already hold much of the information required. The primary focus of the re-
approval process is to ensure that providers have maintained active involvement
in the area of law they are applying for, and that no adverse complaints or issues
have been raised.

We also utilise limited and temporary approvals. A limited approval is granted
to a lawyer to provide legal aid services in a specific case, or in an area where
the need is required. The lawyer has to demonstrate a need for the service that
cannot be met by the existing legal aid provider pool. A temporary approval can
be granted once a lawyer has submitted a full application to become a legal aid
provider and is waiting for the outcome of their application.

(c) What are the rules and procedures of assigning approved cases to legal aid
lawyers?
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In less serious criminal cases PAL (Provider Approval Level) 1and PAL2 (formerly
criminal summary) cases are assigned to legal aid lawyers by system driven, strict
rotation. The Public Defence Service is present in the 14 highest volume criminal
courts, working from 10 offices across New Zealand. 50% of PAL 1&2 cases in the
courts where the PDS is present are assigned by rotation to the Public Defender.
In PAL 3&4 more serious cases the legally aided person is able to choose their
lawyer who must be approved as a legal aid provider. If the legally aided person
does not prefer (choose) a lawyer then they will be assigned a lawyer again by
strict rotation, 50% of non preferred cases are assigned to the PDS.

In Family and Civil cases the legally aided person chooses their legal aid lawyer
who usually assists them to apply for legal aid. Once the application is approved
the case will be assigned to that lawyer if they have the required legal aid
approval.

(d) How do the salaries and fees paid to legal aid lawyers compare with the
general market?

We do not have information on the fees paid to lawyers by private clients. Those
rates will vary significantly depending on the service being provided, the type of
firm or individual lawyer and the experience level of the lawyer.

7. Please describe the types of legal aid services provided in your
country and the types of matters aided?

- Police Detention Legal Assistance — if a person within New Zealand has been
arrested, held (detained) without being arrested or are being questioned about an
offence, they are able to talk to a lawyer for free under the Police Detention Legal
Assistance scheme.

- Duty Lawyer services - a duty lawyer is a lawyer on duty at the criminal courts.
They provide free legal help to people who have been charged with an offence and
don’t have their own lawyer.

- Criminal legal aid - may be available if you are charged with an offence that could
be punished with a prison term of six months or more. Legal aid may also be
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available if you are appealing your conviction or sentence for one of these offences.
Legal aid is less likely to be available for minor charges as the duty solicitor can
assist you in these matters.

- Family legal aid - may be available for family disputes or problems that could go to
court. This includes:

 disputes over relationship property, child support or maintenance, and care of
children

» protection orders

» care and protection orders for children and young persons

» adoption

* paternity

* mental health (compulsory treatment orders)

Legal aid is not available for problems that wouldn’t go to court (such as drawing
up a will), or for divorce proceedings.

- Family Legal Advice Service - is free legal advice to help an individual understand
the legal aspects of settling a dispute about caring for their children. This service
can also help an individual fill out Family Court forms if needed.

- Civil legal aid - may be available for disputes or problems that could go to court
or a tribunal. This includes proceedings over debt recovery, breaches of contract,
defamation, and bankruptcy.

It also includes proceedings before tribunals or specialist courts such as the:

* Employment Relations Authority
* Employment Court

* Environment Court

* Human Rights Tribunal

* Legal Aid Tribunal

* Maori Land Court

» Refugee Status Appeal Authority
» Social Security Appeal Authority
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» Taxation Review Tribunal
* Tenancy Tribunal
* Waitangi Tribunal

Legal aid is not available for Disputes Tribunal or Motor Vehicle Disputes Tribunal
cases, some immigration matters (except refugee matters), reviews by Work and
Income (although legal aid may be available to appeal a decision made by the
Social Security Appeal Authority), and problems with schools, universities and
other educational institutions (such as suspension meetings before the school’s
board of trustees).

Legal aid is not available for companies or groups of people (except in some
cases, such as Waitangi Tribunal matters).

8. Please describe application procedures and the criteria for
granting legal aid?

A person who would like to apply for civil or family legal aid should start by
contacting the lawyer whom he or she would like to represent them. The applicant
must first check that this lawyer is able to do legal aid work. Provided that the lawyer
is able to take the case, the lawyer will help the applicant to complete a legal aid
application form and submit it to Legal Aid Services for an assessment of eligibility.

If a person would like to apply for criminal legal aid, he or she can contact a
duty lawyer at their local district court. The duty lawyer will assist the applicant in
completing the legal aid application form.

When assessing an application for legal aid, for civil and family cases, we will
consider whether the applicant has reasonable grounds for taking or defending the
proceedings or being a party to the proceedings.

The merits decision for Criminal legal aid under s8(1)(c) is made by determining if the:

» offence is punishable by a maximum term of imprisonment of six months or
more or
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* interests of justice require the applicant to be granted legal aid (see 'Factors to
consider under s8' below).

The thresholds for financial eligibility for legal aid are set out in the Legal
Services Regulations 2011 (which are available online at www.legislation.govt.nz).

If the applicant exceeds either of the relevant gross annual income or disposable
capital thresholds set out in the Regulations, legal aid will be refused, unless it can
be shown that there are special circumstances that would nevertheless render a grant
of legal aid appropriate. When assessing whether there are special circumstances,
we will consider the likely cost of the proceedings to the applicant and the applicant's
ability to fund the proceedings if legal aid is not granted.

9. In order to satisfy demand:

(a) Are there services or standards specifically designed to help disadvantaged
groups such as women, children, indigenous people, labor and residents
living in remote areas?

The Legal Services Act 2011 allows specified applications to have a lower
threshold to be granted legal aid. It may also exempt the applicant from certain
requirements such as paying a user charge, or making repayments. Specified
applications include applications for legal aid for proceedings involving

» vulnerable persons such as victims of domestic violence

* persons subject to compulsory treatment orders

» applicants for refugee status

 children subject to protection orders

» persons who lack full mental capacity

» Treaty of Waitangi claims brought by Maori relating to actions or omissions of
the Crown are also specified applications

(b) Are their special standards or rules for deciding whether (and how much)
legal aid resources should be allocated to assist complex cases (eg
environmental lawsuits or other class action lawsuits?)
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High Cost Case (HCC) management in criminal cases aims to more closely
manage from the outset criminal grants of legal aid which have the potential to
become high cost. It seeks to reduce expenditure via transparent case management
practices, with all funding decisions being approved on a staged basis in advance of
work being undertaken.

Some of the most expensive legal aid cases are those for Waitangi Tribunal
proceedings. The Tribunal is a permanent commission of inquiry charged with making
findings and recommendations on Treaty of Waitangi claims brought by Maori relating
to actions or omissions of the Crown. Unlike other Commissions of Inquiry which may
be set up, legal aid is available for claimants appearing before the Waitangi Tribunal.
Separate operational policy defines the legal services that may be funded for Waitangi
proceedings.

We are currently in the process of designing complex and high cost management
frameworks for family and civil cases.

Class action lawsuits

The Legal Services Act 2011 requires that we must refuse aid in connection with
a matter in which numerous persons have the same interest. We would not fund the
application unless the whole group was eligible for legal aid which is unlikely.

10. How does your organisation monitor the quality of legal aid
lawyers services?

We undertake an annual audit programme for legal aid providers under s 91 of
the Legal Services Act 2011. This includes audits of both private legal aid lawyers and
Public Defence Service lawyers. Audits are undertaken to ensure legal aid providers
provide the required standards of quality and value when representing legal aid
clients. The audits are an important way of ensuring confidence in legal aid services
and also providing feedback to providers about areas for improvement.

Clients and others can make complaints about legal aid providers. All complaints
received must be investigated by our dedicated complaints investigator. The
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investigation of complaints may result in a range of outcomes/sanctions, including
referral into our audit programme, to the New Zealand Law Society (NZLS), or to the
Performance Review Committee.

We refer substantiated serious complaints to the New Zealand Law Society for
further investigation. The NZLS sends us Standards Committee determinations on
legal aid providers.

11. How does your organisation inform potential applicants (particularly
residents living in remote locations) of the availability of legal aid
services?

People needing legal help can find extensive information about legal aid services
on the Ministry of Justice website. They can also find out about legal aid from legal
aid brochures that are distributed in the community. These are supplied free to local
community organisations such as Community Law Centres and Citizens Advice
Bureaux. These brochures are also available in courts. Information about legal aid is
also available by telephone from any legal aid office. An 0800 (free call) service will
be in place from November 2014.

12. How does your organisation help to reduce the amount of disputes
which resort to the courts? Does your organisation participate in law
reform or offer legal education to the public? If so, please describe
these activities or services.

Parenting through Separation is a free parenting information programme where
participants get practical advice about helping them and their children deal with
separation. It will also help participants plan how they will care for their children after
separation. The programme can also help grandparents and or wider family members
work out a dispute about how children will be cared for.

Family Dispute Resolution is a mediation service to assist parents or guardians
resolve disputes about 