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Employee’s Impossibility of
Performance and Risk of Loss on
Wages in the Event of Wrongful
Dismissal: Review of the Supreme
Court 2018 Tai-Shang-Zi No. 412

Civil Judgement

Yu-Jung Lee”

Abstract

Practically speaking, Article 487 of the Civil Code serves as the
primary legal basis in Taiwan that an employee may demand for his
remuneration without being bound to perform the service during a
period of wrongful dismissal. However, outside of the stipulations of
Article 487 of the Civil Code, there is also a question of whether the
issue of wage risk during the period of wrongful dismissal could be,
and must be, handled based on the risk of loss rule under the
regulations related to general obligations in the Civil Code? There
remains some room for discussion on this argument.

This paper will, based on Supreme Court 2018 Tai-Shang-Zi No.
412 Civil Judgement, explain the possibility of solutions pursuant to
the risk of loss rule under the general obligations of the Civil Code, and

*

Ph.D. Program of Civil Law, College of Law, National Chengchi University;
Associate Attorney of Stellex Law Firm.
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evaluate the problems that result from long-term overemphasis on the
application of Article 487 of the Civil Code in judicial decisions. In
practical settings, if full awareness and proper implementation of the
risk of loss rules under the general obligations of the Civil Code can be
ensured, then the issue of wage risk during the period of wrongful
dismissal may be equitably solved while remaining in compliance with
the existing statutory requirements and theories of the Civil Code.

Keywords : impossibility of performance, risk of loss on wages, delay to
accept the services, wrongful dismissal
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The Commencement and
Extension of the Exclusion Period
of the Employer’s Right to
Terminate a Contract According to
Article 12 of Labor Standards Act:
Comment on Supreme Court Civil
Judgment 99 Tai-Shang-Tzu 2054

Yu-Nong Wu’

Abstract

Based on the case facts of Supreme Court Civil Judgment 99 Tai-
Shang-Tzu 2054, this article discusses about the disputes related to the
period of exclusion of the employer’s right to terminate the contract
without advance notice in Article 12 of Labor Standards Act. Although
the article has clearly regulated that the period should begin from the
date the employer becomes aware of the particular situation, there is
still inconsistent about the determination of the date in individual cases.
Based on the understanding of the purpose of the exclusion period, and
supplemented by the development trend of the approach of period
commencement system, this article believes when the employer is
aware of the fact that the worker has committed an objective violation,

Graduate Student, College of Law, National Taiwan University.
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the exclusion period should commence immediately. As for the
relationship between the exclusion period and Article 8 of Act for
Settlement of Labor-Management Disputes, this article agrees with the
conclusion of Supreme Court in this case, and this article also points
out the legal basis should invoke to the suspension of prescription.

Keywords: the exclusion period, commencement of period, knowledge,
suspension of prescription
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The Research on the Labor Union

Membership and the Labor of the

Labor Union Act: From the Com-
parative Perspective of Japan

Che-Yi Wu"

Abstract

In principle, labor laws only protect labors. However, each labor
law has its own purpose. Compared with the Labor Standards Law,
which mainly regulates individual employment contracts, Labor Union
Act aims to protect labors’ three basic labor rights in collective labor
relations. Therefore, the labor of Labor Union Act may be different
with the one of Labor Standards Law. In fact, Japanese law has
established the position of distinguishing labor in individual labor law
from labor in collective labor law, which can be regarded as a
meaningful comparative material. Beside of Japanese law, this paper
has also clarified the development of statutory laws and relevant
opinions of administrative agency and the court in Taiwan, pointing out
that the labor of Labor Standards Law and Labor Union Act are
understanded differently. While Japanese law can be used as a helpful
reference for the judgment standard of the labor of Labor Union Act, it
should be noted that due to differences in statutory law, the relationship

Master Student, the University of Tokyo Graduate Schools of Law and Politics
Master.
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between trade union membership and the labor of Labor Union Act in
Taiwan is different from that in Japanese law. It also affects the
understanding of the term “labor” in the Labor Union Act.

Keywords: labor, labor contract, subordination, Labor of Labor Union
Act, Labor Union Act Article 4, Labor Union Act Article 6
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Personal Data Protection and
Criminal Liability: A Discussion of
Digital Footprint

Pang-Yang Liu”

Abstract

The emergence of digital economy has made the digital footprints
left by users on the Internet essential materials to be collected for
brands and advertisers. The use of web browsing history (Cookie) is
able to fulfill the needs for advertising to reach precise targets so that
these brands and advertisers can gain their best business benefits.
However, personal web browsing history involves privacy. Surfing web
pages should be considered as a type of private activity. The author
asserts that web browsing history characterizes privacy interest.
Therefore, the legal interest of privacy in this regard should be
protected by Personal Data Protection Act. Scholars have conducted
research on the legislative purposes of Article 41 of Personal Data
Protection Act recently amended in 2015. They suggested that not all of
the profit-making activities should be included in the realm of the
criminal system. Thus, the concept of profit-making defined in the
previous regulations should be abandoned while it was necessary to
break profit-making activities into legal and illegal categories. In this
case, legal commercial activities were not regarded as the applicable
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object of the said crime. Despite of what the scholars have pointed out,
the author argues that the aforesaid contention may have neglected the
importance of digital footprints and rapid shifts of the business models
we have today. One concern about web browsing history raised in this
paper is that the third-party Cookie is currently used to track users’
footprints from one domain to another, but there is a lack of explicit
descriptions in Cookie policies. Under such circumstance, even users’
agreement to the use of Cookie may not constitute legal consent. In
addition, constructive assent stipulated in Article 7, Item 3 of the
Personal Data Protection Act is not in line with the trend of privacy
protection in this modern world. This has given rise to the need for an
amendment and deletion of the Act, or strict legal requirements for
providing clear explanations in Cookie policies so that data collectors
are imposed obligations to make concrete, complete and clear
descriptions on the use of Cookie. By doing so, the regulations may
apply to determine whether there is constructive assent or not. In
general, the existing Personal Data Protection Act should be able to
impose obligations on web operators and advertisers to clearly inform
users of the use of the third-party Cookie which tracks their web
browsing history in order to obtain users’ positive consent. Otherwise,
the use of third-party Cookie by web operators and advertisers will
constitute illegal elements that violate the interests of other people
specified in Article 41 of Personal Data Protection Act.

Keywords : Personal Data Protection Act, legal interest of privacy,

cookies, reasonable expectation for privacy, presumed
consent
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Relapse, Treatment and
Assignment: A Study on Addiction
Treatment from Great Panel
Adjudication

Jun-Ru Lin*

Abstract

July 15, 2020 saw the implementation of the new Statute for
Narcotics Hazard Control Law, which caused controversy in the
application of judicial practice, and submitted to the Great Panel for
three adjudications decided the contemporary picture of addiction
treatment in Taiwan. This paper will analyze the reasoning logic behind
the ruling text and point out the political character of the narcotics legal
system in judicial interpretation, especially on criteria of relapse and
treatment method, dual track in treatment and assignment responsibility
between judges and prosecutors. From the perspective of criminal
policy, this article reviews the application of Observation and
Rehabilitation after the Great Panel adjudications. Then put the above
analysis into the context of the review of the combined model of
addiction medicine and criminal justice, identify the limitations of the
combined model and taking the critical review above into hermeneutics
for the institutional reflection and suggestion.
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Ph.D. Student, College of Law, National Chengchi University.
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